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MEANING OF PRIVATE COMPANY 
Important Decision of High Court 

In F.C. of T. v. West Australian Tanners and Felliwongers Limited (1945) 
(not yet reported) the issued share capital of the taxpayer company, 20,232 
shares, was held by 42 shareholders. The seven largest shareholders held a 
majority of these shares, viz., 10,525, and, accordingly, a major portion of 
the voting power. It was, however, possible to make up a number of other 
groups of seven shareholders, each group having an aggregate holding giving 
a majority of shares and therefore a major portion of voting power. Neither 
the group consisting of the seven largest shareholders nor any other of the 
above-mentioned groups had in fact acted together so as to control the 
company. Held, that the company was not a private company as defined by 
s. 103 (1). 

The following is an extract from the joint judgment of Rich, Dixon and 
McTiernan, JJ.: 

“We interpret the decision of the court in the Adelaide Motors case as 
giving to paragraph (c) of s. 103 (2) in its application to the definition of 
‘private company’ in s. 103 (1) an operation which may perhaps be com- 
pendiously stated as follows. The paragraph applies where a group or 
groups exist holding the major portion of the voting power of a company or 
the majority of the shares, if, in addition, there is an actual control of the 
company by one of the groups, and there is such an actual control whenever 
there is only one such group who hold the major portion of the voting power 
or the majority of the shares. If the group so ascertained consists of not 
more than seven persons, then the first condition prescribed by the definition 
of ‘private company’ is fulfilled. We should perhaps interpolate the observa- 
tion that neither the decision in the case of Adelaide Motors Ltd. nor in this 
case deals in any way with that part of paragraph (c) which refers to a case 
where the control is by any other means in the hands of a group of persons. 
Comp. British American Tobacco Co. v. I.R.C. [1943], A.C., 335. 

“Interpreting the decision in this way, we think that our decision is governed 
by it and must be for the taxpayer. We were asked by the Commissioner to 
take steps to submit the decision in the case of Adelaide Motors Ltd. v. The 
Federal Commission of Taxation (supra) to a bench consisting of all the 
judges with a view to its reconsideration. We do not think this is a course 
which we should pursue. 

_ “The enactment presents very great difficulties—difficulties, indeed, to which 
it may perhaps be said no satisfactory solution can be offered. The decision 
in the case of Adelaide Motors Ltd. disposes of some of them and provides 
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a practical answer which does not appear to us to be unworkable. If the law 
as there laid down does not carry out the intention of the Legislature the 
desirability of amending the provisions will rio doubt receive the consideration 
of the appropriate authorities. They are provisions the form of which in any 
event appears to merit a full reconsideration.” 


TAXATION OF BENEFICIARIES AND ANNUITIES 


In response to requests from readers the following two notes have been 
prepared on the subject of the assessment of annuitants and other beneficiaries 
of trust estates, where the income of the trust is of a mixed character, 
including exempt income and income from personal exertion, viz. : 


Annuities Payable out of Exempt Income 

The following footnote appears in Income Tax Order 1077: 

“A testator provided in his will for the payment of an annuity to his widow. 
The trustees of the estate set aside a fund to pay this annuity. The assets 
comprising the fund consisted of War Loan and Government securities, the 
interest arising from which was exempt from tax. It was decided that the 
annuity was not assessable in the hands of the recipient, as the trustees 
received the interest for the very purpose of distributing it to the annuitant. 
It did not change its character as income exempt from taxation by being 
received first by the trustee.” 

Advices have been received that the Departmental practice outlined in the 
above-mentioned footnote still remains in force. 

Support for the Departmental treatment of annuities paid out of exempt 
income derived by a trust estate is to be derived from the specific provisions 
of the Act. Section 26 provides that the assessable income of a taxpayer 
shall include . . . . (b) beneficial interests in income derived under any will, 
settlement, deed of gift or instrument of trust; (c) the amount of any 
annuity .... It is considered that these general provisions must be read 
subject to the specific provisions contained in Division 6 of Part IIT. Section 
97 of that division provides, inter alia, that the exempt income of a beneficiary, 
who is presently entitled to a share of the income of a trust estate and who is 
not under any legal disability, shall include his individual interest in the 
exempt income of the trust estate, except to the extent to which that exempt 
income is taken into account in calculating the net income of the trust estate. 
The exception contained in s.97 (2) deals with the position where losses 
sustained by the trust estate are carried forward from previous years under 
s. 80. A person who derives an annuity under the terms of a will, settlement, 
or instrument of trust payable primarily out of the income of the trust fund 
is clearly a “beneficiary” who is presently entitled to a share of the income of 
a “trust estate.” Where, therefore, the annuity is paid wholly or in part 
out of exempt income derived by the trust estate, the exempt income of the 
annuitant shall include his or her “individual interest in the exempt income 
of the trust estate,” subject to the exception contained in s. 97 (2). 

There appears to be no difficulty in reconciling s. 26 (c) and s.97. Where 
an annuity is paid out of the income of a trust estate, the annuitant must be 
assessed in accordance with the provisions of s.97, as explained above. 
Where, however, an annuity is paid out of the capital of a trust estate it is 
assessable under s. 26 (c). 

Apart from the above provisions, there is an abundance of authority in 
support of the view that an annuity is exempt in the hands of the annuitant 
to the extent that it is paid out of exempt income: 

An annuity was directed to be paid from income arising from company 
shares held by a deceased estate and tax was deducted at the source from 
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dividends applied in payment of the annuity. Held that the net amount 
received by the annuitant was not liable to further income tax in the hands 
of the annuitant (Anonymous; In re Land and Income Taxation Act, 1910, 
(1912) 8 Tas. L.R.I.). An annuity was paid out of exempt interest derived 
from_New South Wales Government Inscribed Stock. Held that the annuity 
was exempt income of the annuitant (Worthington v. C. of T. (N.S.W.) 
Hordern v. same (1914), R. & McG. Ct. of Rev. 19). Income of a trust 
estate comprising exempt dividends and interest was paid to a beneficiary. 
Held that the income was exempt in the hands of the beneficiary (Jn re 
Income Tax Acts [1929] Q.S.R. 276); and see In re Income Tax Acts 
(1897) 22 V.L.R. 539. 

An annuity paid out of a mixed fund of taxable and exempt income is 
exempt to the extent that it is paid out of the exempt income (Jones v. C. 
of T. (N.S.W.) (1916), R. & McG. Ct. of Rev. 28). The income of a trust 
estate was principally comprised of exempt dividends. Held, that an annuity, 
to the extent to which it was paid out of such dividends, was exempt; also, 
that the remainder of the dividend income, to which no beneficiary was 
presently entitled, was also exempt (/n re Income Tax (1903), 29 V.L.R. 
925). 

In determining the extent to which an annuity is paid out of exempt income, 
it is necessary to consider the terms of the trust instrument, the nature of the 
income of the trust, and the manner of, its distribution. Where the trustee 
has made some appropriation of the trust funds for the purpose of meeting 
the annuity, the annuitant should be regarded as having an individual interest 
in the income arising from the investment of the funds so appropriated. 
Where such an appropriation has been made, it is the writer’s practice to 
keep a separate set of books styled * Annuity Trust” from the time the 
trustees have made the appropriation and to lodge a separate income tax 
return for the annuity trust showing therein the distribution to the beneficiary 
of the amount of the annuity. If the income arising from the annuity trust 
is wholly exempt, and is sufficient to meet the annuity, the annuitant is com- 
pletely exempt from tax in respect of the annuity. If the income of the 
annuity trust is of a mixed character, e.g., of exempt income, taxable income, 
including Commonwealth Loan interest, the annuity is regarded as comprised 
of the same elements as the components of the income derived by the annuity 
trust. If the net income of the annuity trust of the year of income exceeds 
the amount of the annuity, the surplus will be treated in the same manner as 
the annuity whether assessed (a) in the hands of the trustee if no beneficiary 
is presently entitled to the surplus (s.99) or (b) in the hands of the 
beneficiary if there is a beneficiary so presently entitled (s.97). If the net 
income of the annuity trust is insufficient to meet the annuity and resort is 
made to corpus to meet the deficiency to that extent the annuity is assessable 
income from property in the hands of the annuitant. 

Where an annuity is paid out of the income of a trust estate without any 
specific appropriation of the trust funds having been made by the trustee to 
meet the annuity, it is treated as having been paid rateably out of the trust 
income derived in the year of income and will therefore retain proportionately 
the character of each element, including exempt income, of the trust income 
of that year. 

Income Retains Its Character 


Where a beneficiary is assessed under the provisions of s. 97 in respect of 
his or her share of the net income of a trust estate, the Department treats 
such income as being of the same character in the hands of the beneficiary as 
it was in the hands of the trustee. Thus, for example, if the trustee carries 
on a business on behalf of the trust estate, the net income of that business is 
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treated as assessable income from personal exertion in the assessments of the 
beneficiaries. If the business is one of primary production, the beneficiary 
is assessed as a primary producer subject to the averaging provisions con- 
tained in Division 16 of Part III. An annuitant, where the annuity is payable 
out of the net income of a trust estate, is treated in the same manner as a life 
tenant or other beneficiary. Where a beneficiary is entitled to a share of net 
income of a trust estate and the net income consists partly of income from 
personal exertion and partly of income from property, the beneficiary’s share 
is assessed as having been derived proportionately from each source. 

In Syme v. C. of T. (Vic.) [1914] A.C. 1013, 18 C.L.R. 519, a business, 
formerly conducted by the testator, was carried on by the trustees for the 
benefit of certain beneficiaries. Held (by the Privy Council) that the income 
of each of those beneficiaries, so far as it was attributable to the business, 
was “income from personal exertion” within the meaning of the definition 
contained in s. 2 of the then Victorian Act, which included, inter alia, “all 
income arising or accruing from any trade carried on in Victoria although 
the” income “has not arisen or accrued or been... . derived . . . . from” 
the taxpayer’s “own personal exertion or trade.” 

The above definition should be contrasted with that contained in s. 79 
(2) (b) of the New Zealand Land and Income Tax Act, 1923, which provides 
that “earned income” shall be deemed to include income derived by a taxpayer 
“by reason of his personal exertions.” Income received by a_ beneficiary 
from a business carried on by the trustees of an estate was held to be unearned 
income and not earned income of the beneficiary within the meaning of this 
definition (Stewart v. C. of T. (N.Z.) [1939] N.Z.L.R. 154). The decision 
of the Privy Council in Syme v. C. of T. (Vic.) supra was distinguished. 

In Levin v. C. of T, (N.Z.) (1912), 31 N.Z.L.R. 717, the trustees of a 
deceased estate invested the whole of the capital upon mortgage, thus making 
the investments subject to the payment of mortgage tax. It was held that 
an annuity paid from this income was nevertheless assessable income in the 
hands of the annuitant. 

The definition of “income from personal exertion” contained in s. 6 of the 
present Commonwealth Act which includes “the proceeds of any business 
carried on by the taxpayer either alone or as a partner with any other person” 
bears in relation to the present subject a closer resemblance to the New 
Zealand provisions than to the former Victorian provisions. If, therefore, a 
beneficiary’s right to be assessed at personal exertion rates rested on s. 6 it 
would appear that the current Departmental practice could not be justified 
It is considered, however, that the position is governed by the specific pro- 
visions of s. 97, sub-section (1) of which states that where any beneficiary is 


presently entitled to a share of the income of a trust estate . . . . his assessable 
income shall include that share .... That share does not automatically change 


its character in the course of transfer to the assessment of the beneficiary. 
Any possible doubts as to the correctness of the Departmental procedure are 
set at rest by the following extract from the judgment of the Privy Council 
in Syme v. C. of T. (Vic.) supra: 

“The Commissioner’s argument conceived the fund out of which the 
appellant is paid as a reservoir fed by various streams descending from 
sundry sources and blending their waters in one basin, out of which they flow 
indistinguishably and indissolubly. With all respect to the learned Judges, 
the majority in the High Court of Australia in Webb v. Syme (1910), 10 
C.L.R. 482, who adopted this figurative way of putting a very plain set of 
facts, their Lordships are only able to regard this argument as fallacious. 
There is no question here of showing whence the sovereigns came in the first 
instance which were ultimately paid to the appellant. In the ordinary course 
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of business the trustees may mix all the sums that come to their hands from 
all sources, and with them discharge indiscriminately all or any of the 
obligations which fall upon them whether at law or in equity, but they keep 
accounts all the time, and there is no doubt whatever that the appellant’s 
£17,025/17/3 comes from the ‘Age business’ and that of the Melbourne 
Mansions Co. was made in them, and is his solely because under his father’s 
will they are carried on for him and the other members of the family. What 
was the produce of personal exertion in the trustees’ hands till they part 
with it does fiot, in the instant of transfer, suffer a change, and become the 
produce of property and not of personal exertion, as it passes to the hands of 
the cestui que trust.” 





Reduced Income Tax Rates Coupled With New Social 
Services Levy—I| 
By J. A. L. Gunn, F.1.c.A. 


RATES OF TAX ON INCOME FROM PERSONAL EXERTION 

The rates of tax on incomes derived from personal exertion in respect of 
year of tax 1945-46, based on income derived during year ending June 30, 
1946 (or substituted accounting period), are set forth in the First Schedule 
to the Income Tax Acts, 1945 (Act No. 5 of 1945 as amended by Act No. 38 
of 1945). 

N.B. The minimum tax payable is 5/- (Income Tax Acts, s. 4+ (9) ). 

The First Schedule is divided into Part I and Part II. Part I contains the 
rates as set forth in Act No. 5 of 1945, and Part II contains the rates as 
set forth in Act No. 38 of 1945. The rate of tax for 1945-46 is half the 
sum of the rates ascertained in accordance with Parts I and II. 

The following are the rates of tax with illustrations: 


(a) Taxable Income Act No. 5 Act No. 38 
£1 to £100 6d. Nil 
£101 to £200 
On first £100 6d. Nil 
On excess over £100 30d. plus -165d. 
for each £ excess Nil 
£201 to £300 
On first £100 6d. 
On excess over £100 30d. plus -165d. 
for each £ excess 
On first £200 3d. 
On excess over £200 36d. plus -15d. 


for each £ excess 
Examples: 
(1) Taxable income £104 derived by a single person with no dependants. 

By virtue of s.17 (2)(b) of the Income Tax Assessment Act, 
1936-44, as amended by Act No. 4 of 1945, no income tax is payable 
for year ending June 30, 1946. 

Under s. 14 (2)(b) of the Social Services Contribution Assessment 
Act, 1945, no social services contribution is levied in this case either 
for year ending June 30, 1946, or June 30, 1947. 

Section 17 of the Income Tax Assessment Act, 1936-45, provides, 
in respect of year ending June 30, 1947, that no income tax shall be 
levied where the taxable income does not exceed £200. 
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(2) Taxable income £156 derived by a taxpayer with a dependant. 

By virtue of s.17(2)(a) of the Income Tax Assessment Act, 
1936-44, as amended by Act No. 4 of 1945, no income tax is payable 
for year ending June 30, 1946. 

Under s. 14 (2) (a) of the Social Services Contribution Assessment 
Act, 1945, no social services contribution is levied in this case either 
for year ending June 30, 1946, or June 30, 1947. 

Section 17 of the Income Tax Assessment Act, 1936-45, provides, 
in respect of year ending June 30, 1947, that no incomé tax shall be 
levied where the taxable income does not exceed £200. 


(3) Taxable income £107 derived by a person with no dependants. 











Rate imposed by, Act No.5... .. .. .. .. .. 7-6457d. 
Rate imposed by Act No. 38 .. .. .. .. .. .. Nil 

ee ee eee ee ae 764574. 
Effective rate = half combined rates = 3-8228d, 
Income tax on £107 at 3-8228d. = £114 0 





Under s. 4 (8)(b) of the Income Tax Acts, 1945, the tax payable 
shall not be greater than one half of the excess of the taxable income 
(£107) over £104; £1/10/- is therefore the tax payable for year ending 
June 30, 1946. 

The social services contribution is calculated as follows: 

Rate of contribution is the lesser of— 

(i) Rate of tax under Act No. 5 on £107 .. .. .. 764574. 
Pe 2 eee re ee ae 95574. 





6-6900d. 


(ii) 18d. 

As (i) is less than (ii) the rate of contribution is 669d. The 
amount of contribution is therefore £107 x 6°69d. = £2/19/8 = £3. 
As the contributable income is less than £113, s.5 (3)(b) of the 
Contribution Act applies, and the contribution payable shall not be 
greater than one half of the excess of the contributable income {£107) 
over £104. Thus, £1/10/. is the amount of contribution. By virtue 
of s.6(3) of the Contribution Act one half only of this amount, 
namely, 15/-, is payable for year ending June 30, 1946. 

The total of the levies for year ending June 30, 1946, is: 


SS EI SO ee eee ee #1 10 O 
Social services contribution .. .. .. .. .... 5s © 
#2 5 @ 


It is considered that the above examples correctly illustrate the law 
as enacted in respect of marginal incomes. The relevant Acts are, 
however, defective as regards year ending June 30, 1946, in that the 
maximum tax payable for year ended June 30, 1945, was, in the above 
example, only £1/10/-, whereas the combined levies for year ending 
June 30, 1946, amount to £2/5/-. Advices have been received, how- 
ever, that the departmental approach in this matter is that effect must 
be given to the intention of Parliament that the combined amount of 
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THE INTRODUCTION 
OF NUMBERS 


yable wren Man first began to figure he wrote out words ro illus- 
ome trate his numbers. Then the Greeks devised the plan of 
ding having the first letter of the word illustrate the number. Thus “D” 
comes from the Greek word for ten (deka), from which we get 
“decimal.” The Roman numerals followed a similar principle. 
The Syrians and Hebrews used the twenty-two letters of their 
alphabet to represent numbers. The Phoenicians had two methods 
—they either wrote out numbers in words or used vertical marks 
for units and horizontal marks for tens. 
The Arabs abandoned the use of number words jn the Eighth 
Century and adopted the system used by the Hindus, who 
shortened their number words down to the first letters. 
Our system of placing our numbers—so that we read 
55 as fifty-five, not 5 plus 5—owes its origin to 
the Hindus. 
The Babylonians wrote their numerals with a 
pointed stick or stylus on soft clay tablets. 
TO-DAY, whenever accuracy and speed 
irtue in figuring are required, you'll find 
ount, Burroughs adding and calculating 
machines universally used. 
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THE WORK IN LESS TIME—WITH LESS EFFORT—AT LESS COST 


{ jodays Burroughs 
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“VICTOR” 


ADDING and SUBTRACTING MACHINES 
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Keyboard 





@ Direct Auto: 
Subtraction 
@Visible 
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@ 2-Colour Ribbon 








@ Triple Visibility 





@ 6” or 13” 
Carriages 





HAND AND ELECTRIC MODELS 
THE SUPREME VALUE IN ADDING MACHINES 


MACDOUGALLS PTY. LTD. 


Sole Distributors: L. C. SMITH and CORONA Typewriters, 
MARCHANT Calculators, VICTOR and CORONA Adding Machines, 
ELLIOTT Addressing Machines and Systems. 



















































Latest Honours to Students of 
L. W. Chant Tutorial College 


Personal Individual Contact with Specialists Awards 
Unbeatable Results 




















OCT./NOV., 1945 
Intermediate Auditing . . . Institute of Chartered Accountants in 
Australia . . First Place in Australia . . . First Place in N.S.W. 
Mr. P. W. Fisher (tie) 
OCT./NOV., 1945 
Final Accounts Il . . . Sydney University . . . Faculty Economics 
. Commonwealth Institute of Accountants Prize. 
Mr. K. J. Gifford 
IN ADDITION 
Intermediate Accounts, 1945 . . . Institute of Chartered Accountonts 
in Australia . . . 4th Place in N.S.W. 
Miss F. C. Byrne 
Final Accounts, 1945 . . . Institute of Chartered Accountants in Aus- 
tralia . . . All my candidates were successful. 
Final Auditing, 1945 . . . Commonwealth Institute of Accountants 
. All my candidates were successful. 


YOU ARE INVITED TO JOIN MY TUTORIAL ASSOCIATION 


L. W. CHANT 


Coaching Specialist 


12 SPRING STREET, SYDNEY B 4537 
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income tax and social services contribution on income derived during 
year ending June 30, 1946, is not to exceed one-half the excess of the 
income over £104 in the above instance. In view of this advice, the 
levies imposed for 1946 will be: 


Income tax .. atk ect sae 
Social services contribution .. 


For year ending June 30, 1947, no income tax is imposed by Act 
No. 38 where the taxable income does not exceed £200. 

Social services contribution for year ending June 30, 1947, will be 
£1/10/- by virtue of the operation of s. 5 (3)(b) of the Contribution 
Act. 

For years ending June 30, 1946 and 1947, the levies will be as 
follows: 

1946 1947 

NE ONE: sas kc ek ee ep We 15. O Nil 
Social services contribution .. 15 0 £110 O 
£1 10 O £110 O 


(4) Taxable income £160 derived by a person with a dependant wife. 
Rate imposed by, Act No.5... .. .. .. .. .. 18°7125d. 
Rate imposed by Act No. 38 .. .. .. 1. 4. es Nil 


Combined rates ... .. ss 0s sé ee oe 00 0s ce )§©6©6B°7E2Z56. 


Effective rate is one half of combined rates = 9-3562d. 


Income tax on £160 at 9°35625d. = £6 4 0 
Less spouse rebate— 
£100 at 18°35625d. (9°35625d. 
plus 9d.) = £7 13 O 


Tax before rebate (as above) 
Less 50 per cent. of :— 
Tax on £160 at 
Act No. 5 rate 
iS 7teee, a» «+ £42 
Rebate on £100 at 
Act No. 5 rate— 
18°7125d. 


Maximum rebate under s. l16OAD (aa) 
Bmmmene C6 PANEER... is ee ce se cs te ee «6 


Section 4 (8)(a) of the Income Tax Acts, 1945, operates to limit 
the amount of tax to 50 per cent. of the amount by which the taxable 
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income (£160) exceeds £156; £2 is therefore the amount of tax 
payable for year ending June 30, 1946. 
The social services contribution is calculated as follows: 
Rate of contribution is the lesser of— 
(i) Rate of tax under Act No. 5 on £160... .. ...  18°7125d. 
Less 124 per cent. . saa a San. 2°3391d. 
















16-3734d. 


£10 18 4 









Amount of tax on £160 at 16°3734d. = 
Less wife rebate—£100 at 16°3734d. = 616 5 
SI I oe od is se. Gal ae aca ieee” ee #4 111 





Rate of contribution = yrs) = 614374. 
160 
(ii) 18d. 

As (i) is less than (ii) the rate of contribution is 6°1437d. The 
amount of contribution is therefore £160 & 6°1437d. = £4/1/11 = 
£4/2/-. As the contributable income is less than £200, s. 5 (3) (a) of 
the Contribution Act applies, and the contribution shall not be greater 
than one-half of the excess of the contributable income (£160) over 
£156. Thus, £2 is the amount of contribution. By virtue of s. 6 (3) 
of the Contribution Act one-half only of this amount, namely, £1, is 
payable for year ending June 30, 1946. 

The total of the levies for year ending June 30, 1946, is: 












OSS RE SA EN ORR Soe A ose £2 0 O 
Social services contribution .. .. .. ...... 1 0 0 
#3 O O 





As explained under example (3), the provisions for relief on 
marginal incomes are defective. Although it is considered that the 
above example correctly illustrates the law as enacted, the departmental 
approach is to effectuate the intention of Parliament that the combined 
amount of income tax and social services contribution on income 
derived during year ending June 30, 1946, should not exceed one-half 
the excess of the income over £156. Accordingly, the levies imposed 
for 1946 will be: 

DI ot ob. a eg: Kook On be we we we. ee. See ee 
Social services contribution .. .. .. .. .. .. 1 0 0 











£2 0 0 


For year ending June 30, 1947, no income tax is imposed by Act 
No. 38 where the taxable income does not exceed £200. 

Social services contribution for year ending June 30, 1947, will be 
£2 by virtue of the operation of s.5 (3)(a) of the Contribution Act. 

For years ending June 30, 1946 and 1947, the levies will be as 

























follows: 
1946 1947 
Oe a ae #1 0 O Nil 
Social services contribution . .. 100 £2 0 0 
#2 0 0 £2 0 0 
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(b) Taxable Income Act No. 5 Act No. 38 
£301 to £1,000 
On first £300 44d. 19d. in £ 


On excess over £300 96d. plus -Old. 66d. plus -Old. 
for each £ excess for each £ excess 
Examples: 
(1) Taxable income £350. 
Ret No.5 S300 ot 444. im & ww 20. ws 0s 0% 
£50 at 965d. in £ .. 


£350 at 51:5d. in £ .. 


Act No. 38 £300 at 19d.iné£ .. #23 15 O 
£50 at 66°5d. in £ . 3 1 
£350 at 25:7857d. in £ £37 12 1 

=> ——— 1 £37 


er 


Gross tax payable = one-half of combined tax = £56 
Less concessional rebates : 
See 
leer 75 
Three other children .. .. 90 


£265 


Rebate on £265 at 47-6428d. 
(38:6428d. plus 9d) = £52/12/-. 
For year ending June 30, 1946, the amount 
of £52/12/- is reduced in accordance with 
s. l16OAD (aa): 
Tax before rebate... ........ £56 7 O 
Less 50 per cent. of— 
Tax on £350 at 
51-5d. (Act No. 
aD et t0 a0 «0 Oe a © 
Rebates on £265 at 
wu is «a cs Ee CG 


#18 5 O 
= £9 2 6 
6 


Maximum rebate allowed .. .. 4 47 4 0 





Pe A EEE oc ne eas irk ease ae 


The income tax payable for year ending June 30, 1946, on £350 
personal exertion by a married man with four children is therefore 
£9/3/-. 

The social services contribution in this case is calculated as follows: 
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Rate of contribution is the lesser of— 
(i) Rate of tax under Act No.5... .......... SL‘5d. in £ 
Re ae WE GEE, od dn ae 0% 06 oe 2e 0 48 6°4375d. in £ 


45:0625d. in £ 


Amount of tax on £350 at 45:0625d.in£.... £65 14-4 
Less rebates on £265 at 45:0625d. in£...... 49 15 1 






















I ON od ns os 6 ae ea. O08. 40 00 24. ee 
ene; 
Rate of contribution = £13/1 of3_ = 10-9457d. in £ 
350 
(ii) 18d. 
As (i) is less than (ii) the rate of contribution is 10°9457d. The 
amount of contribution is therefore £350 & 10°9457d. = £15/19/3 = 









£15/19/-. By virtue of s.6 (3) of the Contribution Act one-half only 
of this amount, namely, £7/19/6, is payable for the year ending June 
30, 1946. 
The total of the levies for year ending June 30, 1946, is therefore: 
OO Ee ee re oe 
Social services contribution .. .. .. .. .. .. 719 0 

























£17 2 0 
For year ending June 30, 1947, the income tax payable under Act 
No. 38 will be: 
Sere OE ao Fee ME cc crn rs tc cece ss GB @ 
Less rebates on £265 at 43:7857d. in £ 
(25:7857d. plus 18d.) Kas 48 7 0 
Sum of rebates exceeds tax otherwise payable by £10 15 O 
By virtue of s. l6OAD (a) the tax payable is nil. a 
Social services contribution for year ending June 30, 1947, at the 
rate of 10°9457d. in £ = £350 & 10°9457d. = £15/19/3 = £15/19/-. 
The following is a comparison of the levies imposed in the above 
example for years ending June 30, 1946 and 1947: 





1946 1947 
ee £9 3 0 Nil 
Social services contribution . .. 73 @ £15 19 O 





417 2 O £15 19 O 
Compared with the tax £18/5/- === —_——> 
under Act No. 5 the reduc- 














eee ee 6°301% 12-603 % 
(2) Taxable income £400. SS = 
Act No.5 £00 at 44d inzé......,.... £5 0 0 
£100 at 97d. in é .. 40 8 4 
00 et coe. met .. .... .. BH EB 4 


Act No. 38 £300 at 19d..in £ .. £23 15 O 
£100 at 67d. in £ .. 2718 4 


$00 ot Sid. ed... kc ncxscss.« BtY..4 











Combined tax .. 








TH oH 


\ct 


the 


ove 





(3) 
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Effective tax = half combined tax = £73/10/10. 
The income tax. payable for year ending June 30, 1946, on £400 
personal exertion income derived by a single person is therefore 
£73/11/-. 
The social services contribution in this case is calculated as follows: 
Rate of contribution is the lesser of— 
(i) Rate of tax under Act No. 5 on £400... .. .. 57°25 
Less 124 per cent. ste 7°15 


11 


000d. 
625d. 


50-09375d. 








(ii) 18d. 

As (ii) is less than (i) the rate of contribution is 18d. The amount 
of contribution is therefore £400 K 18d. = £30. By virtue of s. 6 (3) 
of the Contribution Act one-half only of this amount, namely, £15, is 
payable for year ending June 30, 1946. 

The total of the levies for year ending June 30, 1946, is therefore: 

Income tax .. .. b+: 6%. Ae. 6a 04 6u.ce ee 


Social services contribution + ee a eee is 0 O 


£88 ll O 





For year ending June 30, 1947, the income tax pay: able under Act 
No. 38 will be: 
£400 at 31d. er ss eee ee ee Ue 
Under s.4 (10)(a) .. .. «. ait eee @ 
Social services contribution for: year r ending June 30, 1947, at full 
rate of 18d. = £400 * 18d. = = £30. 
The following is a comparison of the levies imposed on a taxable 
income of £400 for years ending June 30, 1946 and 1947: 


1946 1947 
Income tax .. .. cas BSR @ £51 13 O 
Social services contribution a 15 0 0 30 0 O 





£88 11 O £81 13 O 








Compared with the tax £95/8/- 
under Act No. 5, the reduc- 
GE wc <5 46 ce Oe c0 7°180% 14:°413% 











Taxable income £600. 


Act No.5 £300 at 44d. in é .. & 
£300 at 99d. in £ .. 1 


woe 


£600 at 71°Sd. in £.... .... £07805 @ 


0 
0 


Act No, 38 £300 at 19d. in £ .. £23 1 
£300 at 69d. in £ .. 86 


wut 


£600 at 44d.in£#.......... 110 0 O 


Oe 2 a ae: £288 15 © 





Effective tax = half combined tax = £144 7 6 
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Atl 7s me... os cs 
Less concessional rebate: 
eee ae, 
eee 75 










Medical expenses .. .. .. 20 
Life assurance .. .. .. 15 
£210 at 66°75d. in £ (57°75d. plus 9d.) = 58 8 0 







ee EE ve da Se ae ce we memes 24 oe ba A 





Income tax payable for year ending June 30, 1946, in the above 
example is £85/19/-. 
The social services contribution in this case is calculated as follows: 
Rate of contribution is the lesser of— 
(i) Tax under Act No. 5 on £600 at 71-5d. . £178 15 O 
ee ae eee iso a wae 










£156 
Less rebate on £210 at 62°5625 .. .. .. .. 54 14 10 
(71°5d. less 1259 








£101 







£101/13/4 
600 


Rate of contribution = = 40-666d. 


(ii) 18d. 
As (ii) is less than (i) the rate of contribution is 18d. The amount 

of contribution is therefore £600 «K 18d. = £45. By virtue of s. 6 (3) 

of the Contribution Act one-half only of this amount, namely, 

£22/10/-, is payable for year ending June 30, 1946. 

The total of the levies for year ending June 30, 1946, is therefore: 

























Income tax .. .. othe We Sk ae ce ae 
Social services contribution te ae a oe 22 10 O 
£108 9 O 





For year ending June 30, 1947, the income tax payable under Act 
No. 38 will be: 





£600 at 44d. is is pe ee «= 
Less rebate on » £210 at 62d. (44 plus 18). . = & @ 
£55 15 0 


Social services contribution for year ending June 30, 1947, at full 
rate of 18d. = £600 « 18d. = £45. 

The following is a comparison of the levies imposed on a taxable 
income of £600 where the taxpayer is entitled to rebates as above for 
years ending June 30, 1946 and 1947: 


1946 1947 
Income tax .. .. cas aoe © £55 -18 O 
Social services contri ibution rete Ze 1 O 45 0 0 





£108 9 O 





£100 15 





0 
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Compared with the tax £116/4/- 
under Act No. 5, the reduc- 
tion equals .. .. ... 6:670% 13-296 % 


(c) Taxable Income Act No. 5 Act. No. 38 
£1,001 to £2,000 
On first £1,000 85° 3d. 56°8d. 
On excess over £1,000 110d. plus -033d. 80d. plus -03d. 
for each £ excess _ for each £ excess. 
Example: ‘ 
Taxable income £1,500. 
Act No. 5 £1,000 at 85:3d.in#.. £355 8 4 
£500 at 126:5d.in#. 263 10 10 


£1,500 at 99:'0333d. in £........ £618 19 2 


Act No. 38 £1,000 at 56.8d. in £.. £23613 4 
£500 at 95d.in#... 19718 4 


£1,500 at G9-5333d. im £ .. nn ac es 434 11 8 


Combined t0X% ....< ss cc cc ce ae cs SIDS 1D 


Effective tax at 84:2833d. in £ .. .. .. .. £526 15 5 
£526 15 O 
Less concessional rebates: 
er 
First child .. .. .. 2. oe 75 
Second child .. .. .. .. 30 
Life assurance .. .. .. 100 


£305 
£305 at 93-2833d. in £ (84:2833 plus 9) £118 11 O 


BE as te tn oe 05 st ee eo ices ae 


Income tax payable for year ending June 30, 1946, in the above 
example is £408/4/-. 

The social services contribution in this case is calculated as follows: 
Rate of contribution is the lesser of— 

(i) Tax under Act No. 5 on £1,500 at 99:0333d... £618 19 2 

Less 124 per cent... . a ee. e046. we i i 

£541 11 9 

Less rebate on £305 at 86°654ld... .. .. .. 110 2 5 
(99-0333 less 125% ) 


- 


£431 


( 
Rate of contribution = gan he nd = 69-035d. 
1500 
(ii) 18d. ' 
As (ii) is less than (i) the rate of contribution is 18d. The amount 
of contribution is therefore £1,500 & 18d. = £112/10/-. 3y virtue 
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of s.6(3) of the Contribution Act one-half only of this amount, 
namely, £56/5/-, is payable for year ending June 30, 1946. 
The total of the levies for year ending June 30, 1946, is therefore: 
Income tax .. .. oh 0k Ge ae 0a ere ee 


Social services contribution ea ele tae Dena 56 5 0 
£464 9 O 


For year ending June 30, 1947, the income tax payable under Act 
No. 38 will be: 
£1,500 at 69°5333d. .. .. .. Tee = s 
Less rebate on £305 at 87: 5333d. eee, ee 
(69-5333 plus 18) 


£323 7 O 


Social services contribution for year ending June 30, 1947, at full 
rate of 18d. = £1,500 &K 18d. = £112/10/-. ° 
The following is a comparison of the levies imposed on a taxable 
income of £1,500 where the taxpayer is entitled to rebates as above 
for years ending June 30, 1946 and 1947: 
1946 1947 
Beene CAE 6. 4. ce see es MO 4 @ £323 7 O 
Social services contribution .. 56 5 0 112 10 O 


£464 9 O £435 17 0 


Compared with the tax £493 
2/- under Act No. 5, the 
reduction equals . .. .. .. 5:810% 11-610% 








(d) Taxable Income Act No. 5 Act No. 38 
£2,001 to £3,000 
On first £2,000 114-15d. 83.4d. 
On excess over £2,000 176d. plus ‘015d. 140d. plus -013d. 
for each £ excess for each £ excess 
(e) £3,001 to £5,000 
On first £3,000 139.76d. 106: 6d. 
On excess over £3,000 206d. plus ‘004d. 166d. plus 004d. 
for each £ excess for each £ excess 


(f) Exceeding £5,000 
On first £5,000 169-46d. 133-56d. 
On excess over £5,000 222d. 182d. 
The rate of tax for 1945-6 is half the sum of the rates which would 
be applicable if Acts No. 5 and No. 38 both applied. 
Example: 
Taxable income £6,000. 
Act No. 5 £5,000 at 169°46d. in £ £3,530 8 4 
£1,000 at 222d. in £ .. 925 0 O 


£6,000 at 178:2166d. in z.. .. 





a 
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Act No. 38 £5,000 at 133-56d. in £ £2,782 10 O 
£1,000 at 182d. in £ ..- 758 6 8 


£6,000 at 141°6332d. in#é.. . 
Combined tax .. .. . 


Effective tax = half combined tax = 


Rate of tax = £3,998/2/6 — £6,000 
= 159-9249d. 
Less concessional rebates: 
Life assurance (£120 paid) a 
Medical expenses for wife 


£140 


£140 at 168:-9249d. 

(159-9249 plus 9d.) = £98 1 
Wife—maximum rebate... .. 45 
First child—maximum rebate . 45 


Second child—maximum rebate 8 
196 11 O 


TR 66 id. a6 sd 38 1-0 ec Se 

Income tax payable for year ending June 30, 1946, in the above 
example is £3,801/11/-. 

The social services contribution in this case will be calculated at the 
maximum rate of 18d. The amount of contribution is therefore £6,000 
xX 18d. = £450. By virtue of s.6 (3) of the Contribution Act one-half 
only of this amount, namely, £225, is payable for year ending June 30, 
1946. 

The total of the levies for year ending June 30, 1946, is therefore: 

Income tax .. .. oe ae 06 be 40 as eee 
Social services contribution sae on Se gu ee 225 O 


0 
£4,026 11 0O 


For year ending June 30, 1947, the income tax payable under Act 
No. 38 will be: 
SGGO at 141-GESRE. 25 2. wc ce cc cetes ss BOY GO 


Less rebate on: 
Life assurance (£100) and medical 
expenses (£40) at 159°6332 .. £93 
Wife—maximum rebate .. .. .. 45 
First child—maximum rebate .. 45 
Second child—maximum rebate .. 8 
191 2 0 


£3,349 15-0 
Social services contribution for year ending June 30, 1947, at full rate 


of 18d. = £6,000 & 18d. = £450. 


The following is a comparison of the levies imposed on a taxable 
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income of £6,000 where the taxpayer is entitled to rebates as above for 
vears ending June 30, 1946 and 1947: 
1946 1947 
Income tax .. .. c+ 3: <5 eee 2s. 8 £3,349 15 O 


Social services contribution .. 225 0 O 450 0 O 


£4,026 11 O 


Compared with the tax £4,253 === 
9/- under Act No. 5, the 
reduction equals .. .. .. .. 5-334 % 10667 % 





RATES OF TAX ON INCOME FROM PROPERTY 

The rates of tax on incomes derived from property in respect of year of 
tax 1945-46, based on income derived during year ending June 30, 1946 (or 
substituted accounting period), are set forth in the Second Schedule to the 
Income Tax Acts, 1945 (Act No. 5 of 1945 as amended by Act No. 38 of 
1945). 

The Second Schedule is divided into Part I and Part II. Part I contains 
the rates as set forth in Act No. 5 of 1945, and Part II contains the rates as 
set forth in Act No. 38 of 1945. The rate of tax for 1945-46 is half the sum 
of the rates ascertained in accordance with Parts I and II. 

The following are the rates of tax with illustrations: 

(a) Taxable income Act No. 5 Act No. 38 
£1 to £100 6d. Nil 
£101 to £200 
On first £100 6d. Nil 
On excess over £100 30d. plus -165d. 
for each £ excess Nil 
Personal exertion and property rates on taxable incomes up to and 
including £200 are identical. The position in regard to social services 
contribution is also the same. For examples, see rates of tax on incomes 
from personal exertion. 
Taxable income Act No. 5 Act. No. 38 
£201 to £300 
On first £200 26:25d. 3d. 
On excess over £200 75°5d. plus 24d. 48d. plus -21d. 
for each £ excess for each £ excess 
Example: 
Taxable income £250. 
Aa He.5 die tt ae eoe me... oe se oe oe MI GC 
oo a errr ae 


bee at oe 50. wm 2 i. ss iw cs es 


Act No. 38 £200 at 3d. in £ 
£50 at 58-5d. in £ 


£250 at 14:1 in £ 





Combined tax 


Effective tax = half combined tax = 
The income tax payable for year ending June 30, 1946, on £250 
property income derived by a single person is therefore £27/8/-. 
The social services contribution in this case is calculated as follows: 
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Rate of contribution is the lesser of— 
(i) Rate of tax under Act No. 5 on £250... .. .. .. 38-5000d. 
Less 124 per cent... .. .. rT et rT ae. 


33°6875d. 

(ii) 18d. SS 
As (ii) is less than (i) the rate of contribution is 18d. The amount 
of contribution is therefore £250 & 18d. = £18/15/-. By virtue of 
s.6 (3) of the Contribution Act one-half only of this amount, namely, 
£9/7/6 (adjusted to £9/7/-), is payable for year ending June 30, 1946. 

The total of*the levies for year ending June 30, 1946, is therefore: 
Income tax .. .. ee os. 06 Se 20 ce es a 
Social services contribution ues ie Re te aaa 9 7 0 


£36 15 O 
For year ending June 30, 1947, the income tax payable under Act 
No. 38 will be: 
ee BO 4k ne Oe te eside Neen ae cw es, SPS 
£14 14 O 
Social services contribution for year ending June 30, 1947, at full 
rate of 18d. = £250 & 18d. = £18/15/-. 
The following is a comparison of the levies imposed on a taxable 
income of £250 for years ending June 30, 1946 and 1947: 





1946 1947 
Income tax .. .. io oe 8s £14 14 O 
Social services contribution . — 7 ff @ 18 15 O 
and - 
hoes £36 15 O £33 9 
mes Te = , 


Compared with the tax £40/2/- 


under Act No. 5, the reduction 
SE sa es Se 44 o6 ow Oe 8-333 % 16°542% 


(c) Taxable Income Act No. 5 Act No. 38 
£301 to £1,000 
On first £300 50° 6d. 25d.~ 
On excess over £300 123-5d. plus ‘Old. 90d. plus -Old. 


for each £ excess for each £ excess 


Example: 
Taxable income £600. 
Act No. 5 £300 at 506d. in £ .. £63 
£300 at 126°5d.in£.. 158 


£600 at 88-55d. in £ . 


Act No. 38 £300 at 25d. inZé.... 
£300 at 93d. in £ . 


oe EY ee ee 147 10 O 


Conmeed (68 ....: cc ux cc cs ss SB SC 


Effective tax = half combined tax = £184 8 9 
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Rate of tax is 73-775d. in é. 


Less concessional rebate: 







aa 
Coley GEE is a0 0% 75 
Medical expenses . .. .. 20 
Life assurance .. .. .. 15 










£210 at 66°75d. in £ (57-75d. plus 94.) = £58 8 O 








£126 1 O 





Tax payable .. 


















Income tax payable for year ending June 30, 1946, in the above 
example is £126/1/-. 
The social services contribution in this case is calculated as follows: 







Rate of contribution is the lesser of— 






(i) Tax under Act No. 5 on £600 at 88:55d. .. .. £221 7 6 
Se Ge ee oe 8s Ge S808 oe ae as Be a7 ia $ 







£193 







Less rebate on £210 at 62:5625d. (71°5d. less 
eee eee ae eee 54 14 10 






£138 19 3 





R ; iia £138/19/3 55-595¢ 
nate ot contribution — =— wo Jovud. 
600 . 







(ii) 18d. 

As (ii) is less than (i) the rate of contribution is 18d. The amount 
of contribution is therefore £600 & 18d. = £45. By virtue of s. 6 (3) 
of the Contribution Act one-half only of this amount, namely, £22/10/- 
is payable for year ending June 30, 1946. 

The total of the levies for year ending June 30, 1946, is therefore: 
DT Saris eke de we ey we Oe ance ae) A So 
Social services contribution .. .. .. .. .. «. 22 10 O 


£148 11 O 
For year ending June 30, 1947, the income tax payable under Act 
No. 38 will be: 
DCCL <s06 ts os) 46 bk G2 Oe a 4s ee Se a 
Less rebate on £210 at 62d. (44 plus 18) 





























Social services contribution for year ending June 30, 1947, at full 
rate of 18d. = £600 & 18d. = £45. 

The following is a comparison of the levies imposed on a taxable 
income of £600 derived from property where the taxpayer is entitled to 
rebates as above for years ending June 30, 1946 and 1947: 
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~ 1946 1947 
Income tax .. £126 1 O £93 5 
0 


Social services contribution “se 22 10 O 45 


£148 11 O £138 5 








Compared with the tax £158 
16/- under Act No. 5, the 
reduction equals .. .. .. .. 6°455 % 





(d) Taxable Income Act. No. 38 


£1,001 to £2,000 
On first £1,000 55 75°4d. 
On excess over £1,000 137°5 5 plus ‘034d. 104d. plus -03075 
for each £ excess for each £ excess 


Example: 

Taxable income £2,000. 
Act No. 5 £1,000 at 106°55d.in £. £443 19 
£1,000 at 171:5d.iné.. 714 11 


£2,000 at 139°025d. in £ .. .. .. .. £1,158 10 10 


Act No. 38 £1,000 at 75 
£1,000 at t 134 


4d. in £ 
75d. in £ . 


£2,000 at 105°075d. in £ .. .. «. .. 875 12 6 


C said tee 43. < 


£2,034 3 4 


£1,017 1 8 


Effective tax—half combined tax 


Under s.4+ (10) (b) the tax payable = £1P)i7 2 @ 


13) The income tax payable for year ending June 30, 1946, is £1,017/2/-. 
O/. The social services contribution is calculated on the basis of the 
al. maximum rate of 18d. in £. The amount of contribution is therefore 
£2,000 & 18d. = £150. By virtue of s.6 (3) of the Contribution Act 
one-half only of this amount, namely, £75, is payable for year ending 
June 30, 1946. 
The total of the levies for year ending June 30, 1946, is therefore: 
Income tax .. . £1,017 2 0 


Social services contribution oh. Adeecdewe. Qik sandr Goa 75 0 0 


£1,092 2 0 


For year ending June 30, 1947, the income tax payable under Ac 


No. 38 will be: 
£2,000 at, 105:075d. in £ =: £875 12 6 


£875 12 O 
Social services contribution for year ending June 30, 1947, at full 
rate of 18d. = £2,000 « 18d. = £150. 


The following is a comparison of the levies imposed on a taxable 
income of £2,000 derived from property in years ending June 30, 1946 
and 1947: 
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1946 


Income tax .. .. . £1,017 
Social services contribution : 75 












Ont 










£1,092 











Compared with the tax 
£1,158/11/- under Act 
No. 5, the reduction equals 








38 








Act ile 





Taxable Income Act No. 5 
£2,001 to £5,000 
On first £2,000 139-025d. 105-075d. 
On excess over £2,000 205:5d. plus -00275 165°5d. plus -00275d. 
for each £1 excess for each £1 excess 










(f{) Taxable Income Act. No. 5 Act No. 38 
Exceeding £5,000 
On first £5,000 183-86d. 146:28d. 







On excess over £5,000 222d. 182d. 








RATE OF TAX ON COMPOSITE INCOMES 


The following example illustrates the tax payable for year ending June 30, 
1946, where an individual taxpayer derives both income from _ personal 
exertion and income from property : 

Personal exertion income .. £1,200 
NY GINO os no oe de ca Oe os 40 ne 00 800 









Total taxable income .. 





Rate applicable to a taxable income of £2,000: 






Personal exertion: 
Rate imposed by Act No.5 .. .. .. .. «. «. ~- 114°15d. in £ 
Rate imposed by Act No. 38 .. .. .. .. .. .. .. 83°4d. in £ 


in £ 






197 -55d. 


Combined rates .. 


















Effective rate = half combined rates = 98:775d. in £. 









Property : 
Rate imposed by Act No.5... .. .. .. .. .. .. 139-025d. in £ 
Rate imposed by Act No. 38... .. .. .. .. .. .. 105°075d. in £ 








in £ 





244: 100d. 





NE ee 








Effective rate = half combined rates = 122-05d. in £. 
£1,200 at 98:775d. in £ .. 
£800 at 122.05d. in 4 .. 






£493 17 6 
406 16 8 









£2,000 










Tax payable for year ending June 30, 1946... .... . 
Social services contribution at maximum rate of 9d. in £ 
for year ending June 30, 1946 .. 






Total levies foreyear ending June 30, 1946 .. .. .. .. 
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For year ending June 30, 1947, income tax payaWle at rates imposed by 

Act No. 38 will be: 
£1,200 personal exertion at 83°4d. in £.. .. .. £417 0 O 
£800 property at 105°075d. in#.......... 350 5 O 


pena £7 67 


Income tax payable .. .. .. .. 6 wb we £767 
Social services contribution at maximum ‘rate of 18d. 
aA aie ed a ea ees ene ee Vee 150 O 


Total levies for year ending June 30, 1947... .. ...... £917 5 0 


The following is a comparison of the levies imposed in the above instance 
for years ending June 30,1946 and 1947: 
1946 1947 
Income tax .. .. is ac ee eee 24 SS £767 5 O 
Social services contribution a 75 0 0 150 0 O 





£975 14 0O £917 5 O 
Compared with the tax £1,034/3/- ===> woo ee 


under Act No. 5, the reduction 
SE bia Naot: 6005 estan bee *652% 11-304% 





Commonwealth Institute of Accountants 


COMMONWEALTH INCOME TAx LAW AND PRACTICE 
Octoser, 1945, EXAMINATIONS 


Model Answers 
QUESTION 1 
A lessee makes certain improvements to a property which he has under 
lease. 
(a) In what circumstances will they be included as assessable income by 
the lessor, and 
(b) What is the basis of their inclusion? 


Answer 1 
(a) The value of the improvements made by the lessee will be included 
in the assessable income of the lessor if the improvements— 
(1) are not subject to tenant rights, and 
(2) were made upon land— 
(i) by any person as consideration for the grant to him of a lease 
of that land, or 
(ii) by the lessee of the land who was required to make them under 
the provisions of the lease, or 
(iii) by the lessee who made them with the written consent of the 
lessor. (S. 87 (1).) 
The improvements must*have been effected under the lease, agree- 
ment entered into for the lease, or the consent given, on or after 
June 2, 1936, that is, the commencement of the Act. (S. 87 (2).) 
The provisions of s. 87 do not apply in any of the cases specified in 
s. 88 (3) of the Act, that is— 
(a) where the lease is a lease of land to a company from an 
individual or from a company to an individual, and the 
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individual directly or indirectly controls the voting power of 
the company, or 

(b) where the Commissioner is of the opinion that, in consequence 
of the terms and conditions of the lease or of any other 
circumstances, the lessor is in substantial control of the opera- 
tions of the lessee or the lessee is in substantial control of the 
operations of the lessor. 

(b) The value of the improvements effected by the lessee will be included 
in the assessable income of the lessor spread oven the period beginning with 
the year in which the improvements have been made and ending with the year 
in which the lease expires. The lessor is assessed in respect of the estimated 
value to him of the improvements as at the expiration of the lease. The 
instalments are equal in amount and are such that if received at the beginning 
of each of the years comprised in that period they would, with interest at the 
rate of 5 per cent. per annum, accumulate to a sum equal to the estimated 
value. (S. 87 (1) (a) and regulation 8.) 

Where, in the opinion of the Commissioner, the instalment cannot be 
satisfactorily determined, the value of the improvements at the expiration of 
the lease will be included in the lessor’s assessable income of the year in 
which the lease expires. (S. 87 (1) (b).) 


QUESTION 2 

The Western Co-operative Company desires to know whether it comes 
within the provisions of the Income Tax Assessment Act as a “Co-operative 
Company.” 

Inform it as to the provisions of the Income Tax Assessment Act with 
which it has to comply in order to do so. 


Answer 2 

The Western Co-operative Company is a “Co-operative Company” for the 

purposes of the Act if it satisfies the following conditions : 

(1) The rules of the company must limit the number of shares which may 
be held by, or by and on behalf of, any one shareholder, prohibit the 
quotation of the shares for sale or purchase at any stock exchange or 
in any other public manner whatever, and the company must be estab- 
lished for the purpose of carrying on any business having as its 
primary object or objects one or more of the following : 

(a) the acquisition of commodities or animals for disposal or distri- 
bution among its shareholders ; 

(b) the acquisition of commodities or animals from its shareholders 
for disposal or distribution ; 

(c) the storage, marketing, packing or processing of commodities of 
its shareholders ; 

(d) the rendering of services to its shareholders ; 

(e) the obtaining of funds from its shareholders for the purpose of 
making loans to its shareholders to enable them to acquire land or 
buildings to be used for the purpose of residence or of residence 
and business. 

The company would be a “Co-operative Company” even if it had 
no share capital, provided it was established for the purpose of carry- 
ing on business having as its primary object or objects any one or more 
of the objects quoted in paragraphs (a) to (e) above. (S. 117.) 
The company would be deemed not to be a “Co-operative Company” 
in any year if the value of business done with its members were less 
than 90 per cent. of the total business of the company for that year. 


(S. 118.) 
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QueEsTION 3 
A doctor whose Income Tax Return is made up on a cash basis desires 
to know how the following should be treated for Income Tax purposes: 


(1) British Medical Association subscription, £10/10/-. 

(2) Rent of residence, including surgery, £400. 

(3) Federal Land Tax, £100. 

(4) Federal Income Tax, £1,200. 

(5) Bad debts, £200. 

(6) Life assurance premiums, £150. 

(7) He maintains his wife, whose private income is £30, and his mother, 
whose private income is £40. 


Advise him fully, giving reasons for your decisions. 


Answer 3 

(1) The subscription to the British Medical Association is a periodical 
subscription to a professional association and the amount paid, £10/10/-, is an 
allowable deduction under s.73. If the practice of a medical practitioner is 
conditional upon membership of the B.M.A., then the full amount paid to 
that association, even if it exceeded £10/10/-, would be an allowable deduction 
under s.73 (1). 


(2) The rent applicable to the surgery and patients’ rooms is an allowable 
deduction under s.51 (1). The usual allowance in the case of rent of a 
doctor’s residence and surgery is one-third of the total rent paid. In this 
case, therefore, the conventional allowance would be one-third of £400 = 
£133. 

(3) If the Federal Land Tax paid, £100, were assessed in respect of 
income-producing property, the amount so paid would be an allowable deduc- 


tion (s.72 (1)). If the Land Tax were assessed in respect of non-income- 
producing property, the amount so paid would be subject to the concessional 
rebate provided by s. 160 (h). If the Land Tax were assessed in respect of 
both classes of property, the appropriate proportions would be an allowable 
deduction and subject to the concessional rebate respectively. 

To qualify for the deduction or the rebate the taxpayer must be personally 
liable for the Land Tax assessed. 


(4) Federal Income Tax paid, £1,200, is not an allowable deduction under 
any of the provisions of the Act. 


(5) Bad debts, £200: As the doctor’s return of income is prepared on a 
cash basis, he is not entitled to a deduction in respect of any bad debts 
incurred, as they have not previously been brought to account by him as 
assessable income of any year. (S.63 (1) (a).) 

(6) Of the life assurance premiums paid, £150, the maximum amount of 
£100 is subject to the concessional rebate, provided the premiums paid repre- 
sent premiums or sums for insurance on the life of the doctor or of his wife 
or children, or for a deferred annuity or other like provision for his wife or 


children. (S. 160 (2) (£) (i).) 


(7) As the wife’s separate net income does not exceed £50, and assuming 
that the wife is a restdent of Australia and wholly maintained by the doctor, 
the doctor is entitled to the concessional rebate based on £100, but the amount 
of the concessional rebate cannot exceed £45. (S. 160 (2)(a).) 

The doctor is not entitied to the concessional rebate in respect of his mother, 
as she has a separate income and for purposes of income tax is not, for that 
reason, wholly maintained by: the taxpayer. 
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QUESTION 4 

A taxpayer is desirous of making various gifts to public institutions, 
charities and war activities. Owing to the present high rate of income tax 
he desires to know whether he can claim rebates for these, and, if so, to what 
extent. 

Advise him fully. 

Answer 4 

A taxpayer (whether a resident or a non-resident of Australia) is entitled 
to the concessional rebate in his assessment in respect of the following gifts 
(not exceeding in the aggregate an amount equal to the taxable income) of 
the value of £1 and upwards of money or of property other than money 
which was purchased by the taxpayer within 12 months immediately pre- 
ceding the making of the gift, made by the taxpayer in the year of income 
(not being gifts which are allowable as deductions under this Act in the 
assessment of the taxpayer) to any of the following funds, authorities or 
institutions in Australia: 

(1) a public hospital ; 

(2) a public benevolent institution ; 

(3) a public fund established and maintained for the purpose of providing 
money for public hospitals or public benevolent institutions in Aus- 
tralia, or for the establishment of such hospitals or institutions, or for 
the relief of persons in Australia who are in necessitous circumstances ; 

(4) a public authority engaged in research into the causes, prevention or 
cure of disease in human beings, animals or plants, where the gift is 
for such research, or a public institution engaged solely in such 
research ; 

a public university or a public fund for the establishment of a public 
university ; 

a residential educational institution affiliated under statutory pro- 
visions with a public university, or established by the Commonwealth ; 
a public fund established and maintained for providing money for the 
construction or maintenance of a public memorial relating to the war 
which commenced on August 4, 1914, or September 3, 1939; 

a public institution or public fund established and maintained for the 
comfort, recreation or welfare of members of the armed forces of any 
part of His Majesty’s dominions, or of any allied or other foreign 
force serving in association with His Majesty’s armed forces; and 

(9) the Commonwealth or a State, when made for purposes of defence. 
(S. 160 (2) (g).) 

The concessional rebate is calculated by applying to the amounts of the 
gifts specified in s. 160 (2) (g) the rate of tax appropriate to a taxable income 
from personal exertion equal to the taxable income of the taxpayer. (S. 160 
(1).) 

Question 5 

(a) Define “the net income of a trust estate.” 

(b) What is the position with regard to payment of Income Tax where 
there is no beneficiary presently entitled to the income of a Trust Estate? 
Answer 5 

(a) “The net income of a trust estate’? means the total assessable income 
of the trust estate calculated under the Act as if the trustee were a taxpayer 
in respect of that income, less all allowable deductions, except, in respect of 
any beneficiary who has no beneficial interest in the Corpus of the trust estate, 
or in respect of any life tenant, the deduction of such of the losses of previous 
years as are required to be met out of Corpus. (S. 95.) 
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(b) Where there is no beneficiary presently entitled to any part of the 
income of a trust estate, the trustee is assessed and liable to pay tax on the 
whole of the net income of the trust estate as if it were the income of an 
individual. Wherésthere is part of the income of.a trust estate to which no 
beneficiary is presently entitled, the trustee is assessed and liable to pay tax 
on that part of the net income to which no beneficiary is presently entitled. 
In either case, the trustee is separately assessed as if it were the income of one 
individual and were not subject to any deduction. (S. 99.) 


QUESTION 6 

A company has issued debentures, some of which are held by companies 
and persons, both non-residents. 

What are its responsibilities with regard to Income Tax on debenture 
interest paid to these non-residents ? 


Answer 6 

If the money, secured by debentures issued by the company, is used in 
Australia, or is used in acquiring assets for use or disposal in Australia, the 
company paying or crediting the interest is liable to pay income tax as 
follows: 

(1) Where the person to whom the interest is paid or credited is a non- 

resident company—income tgx upon that interest ; and 

(2) Where the person to whom the interest is paid or credited is a non- 
resident other than a company—income tax upon so much of that 
interest as exceeds £104. (S. 125 (1).) 

The Rating Act provides for a special rate of income tax payable on interest 
paid or credited to a non-resident under s.125 (1). The rate in force for 
year of tax 1944-45 was 6/-. Where, however, interest is paid (not credited) 
by a company to a non-resident in respect of which the company is liable to 
tax under s.125 (1), the rate of tax is the rate in force at the time of 
payment of the interest (s. 128). Thus, where the Rating Act for any 
financial year has not been passed at the time of paying the interest, the rate 
in force at the time of payment will apply. 

The company may deduct and retain for its own use so much of the amount 
payable to the non-resident as is necessary to pay the tax. (S. 125 (2).) 

The liability to income tax under s. 125 does not apply in the following 
cases: 

(a) Where a company establishes, to the satisfaction of the Commissioner, 
that the non-resident debenture holder can enforce payment of interest 
without deduction under s. 125 (2) explained above (s. 125 (3)); and 

(b) Where the debtor company is carrying on business in Australia, and 
which has a public officer appointed under the Act, unless the Com- 
missioner gives notice in writing to the debtor company that the 
provisions of s. 125 shall apply to it. (S. 125 (4).) 

QuESTION 7 

An employee is paid a “living-away-from-home” allowance which is included 
in his salary. 

Write a note of the Income Tax provisions relative to the treatment of this 
allowance and state how the taxpayer will show the whole transaction in his 
Income Tax Return. 


Answer 7 

The employee will return the “living-away-from-home” allowance, included 
in his salary, as assessable income, being an allowance given or granted to 
him in respect of, or for or in relation directly or indirectly to, the employ- 
ment of or services rendered by him. (S. 26 (e).) 
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The employee will claim as a deduction from his assessable income from 
personal exertion, the following: 
(a) If the “living-away-from-home” allowance is 15/- or less per week— 
nil. 
(b) If the allowance is received by him pursuant to the terms of any law, 
or any award of an industrial tribunal, or an industrial agreement, and 
the allowance does not exceed £2/10/- per week—the excess over 15/- 


per week. (S.51A (2) (a).) 


Example: 
Allowance received: 45 weeks @ £2 per week 
ee er ee eer ae 
es a ee Oe OS ob ak oc ee od oe a te en ee ce OR 


Allowable deduction .. .. .. ............ £56 


If the allowance exceeds £2/10/- per week, or where it is not fixed as 
explained in (b) above, that is, where it is fixed by agreement between 
employer and employee—the amount which the Commissioner con- 
siders reasonable in the circumstances. The allowance in this case 
cannot exceed an amount calculated in the manner explained ip para- 

graph (b) above. (S.51A (2) (b)5 

QUESTION 8 

Define any four of the following in terms of the Income Tax Assessment 
Act : 

(a) Agent. 

(b) Assessable income of resident. 

(c) Year of income. 

(d) Year of tax. 

(e) Net, income in relation to a partnership. 

Answer 8 

(a) “Agent” includes— 

(a) every person who in Australia, for or on behalf of any person 
out of Australia, holds or has the control, receipt or disposal of 
any money belonging to that person, and 

(b) every person declared by the Commissioner to be an agent or the 
sole agent of any person for any of the purposes of the Act. 
(S. 6.) 

(b) Section 25 (1) (a) provides that where the taxpayer is a resident, the 
assessable income shall include the gross income derived directly or indirectly 
from all sources whether in or out of Australia, which is not exempt income. 

(c) “Year of income” means— 

(a) in relation to a company (except a company inl the capacity of a 
trustee )—the financial year next preceding the year of tax, or the 
accounting period, if any, adopted under the Act in lieu of that 
financial year; and 

(b) in relation to any other person—the financial year for which 
income tax is levied, or the accounting period, if any, adopted 
under the Act in lieu of that financial year. (S. 6.) 

(d) “Year of tax” means the financial year for which income tax is 
levied. (S. 6.) 

(e) “Net income in relation to a partnership” means the assessable income 
of the partnership, calculated as if the partnership were a taxpayer, less all 
allowable deductions except the losses of previous years. (S. 90.) 
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Company Law Amendment in the United Kingdom 
Report of the Cohen Committee 


II1I—Accounts of Holding Companies and Subsidiaries 


By A. A. FitzGERALD 


The recommendations of the committee in regard to the accounts of holding 
companies and their subsidiaries are amongst the most sweeping in the report. 

The present requirements as to the information as to operating results and 
financial condition of subsidiary companies which must be given in the 
published accounts of holding companies are to be found in sections 125 and 
126 of the Companies Act, 1929. Comparable sections in Australian Com- 
panies Acts are: N.S.W. 105-106, Queensland 135-136, South Australia 144- 
145, Victoria 125-126. There are no comparable provisions in the Tasmanian 
Act. 

The existing English provisions, on which the provisions in the N.S.W., 
Queensland and South Australian Acts are based, are simple and easily 
complied with. Their efficacy has, however, been trenchantly criticised by 
many authorities, including Mr. G. O. May, who, in comments on the Royal 
Mail Steam Packet Co. Ltd. case, expressed the opinion that they were 
scarcely worth the paper on which they were written. 

They require that the aggregate value of shares in subsidiary companies 
shall be separately shown in the balance sheet of the holding company, that 
aggregate indebtedness by the holding company to all subsidiaries or by all 
subsidiaries to the holding company shall also be separately stated in the 
holding company’s balance sheet, and that there shall be annexed to the 
holding company’s balance sheet a statement stating how the profits and losses 
of subsidiary companies have been dealt with for the purposes of the accounts 
of the holding company. In particular, the statement annexed to the balance 
sheet must state how and to what extent (a) provision has been made for the 
losses of a subsidiary company either in the accounts of that company or of 
the holding company, or of both, and (b) losses of a subsidiary company 
have been taken into @ccount by the directors of the holding company in 
arriving at the profits and losses of the holding company as disclosed in its 
accounts. 

It is not, however, necessary to specify the actual amounts of the profits 
or losses of any subsidiary company, or the actual amount of any part of 
such profits or losses which has been dealt with in any particular manner. 

It has been common practice for the statement to be restricted to bare 
compliance with the requirements of the Act, though a growing number 
of important companies, impressed by the desirability of disclosing more 
information to shareholders, has presented consolidated accounts. 

The provisions of the Victorian Act go much further than this in insistence 
‘on disclosure of information as to results of operations and financial condition 
of a holding company and its subsidiaries, regarded as a group. Thus, in 
addition to its own balance sheet and profit and loss statement, every holding 
company must also present either a consolidated balance sheet and profit and 
loss statement for the group as a whole or the separate balance sheets and 
profit and loss statements of each subsidiary. In practice, both alternatives 
are used, but the majority of holding companies uses the alternative of 
consolidated statements. 

The Cohen Committee takes the view that “the accounting information 
published by the holding company to supplement the balance sheet which, as 
a separate legal entity, it publishes should as far as is reasonably practicable 
include information with regard to the financial position and results of the 
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group, similar to that which would be required by statute if the business were 
carried on by a single company operating through a number of branches.” 

It is particularly critical of the proviso that it shall not be necessary to 
specify the actual amount of the profits or losses of any subsidiary company, 
or the actual amount of any part of such profits or losses which has been 
dealt with in any particular manner. This proviso, it says, “largely nullifies 
the requirement as to disclosure,” and the net effect of the existing provisions 
is that they do not necessarily result in any real information being given as 
to either results of operations or financial position. 

The committee examines the alternatives of consolidated statements and 
separate statements for subsidiaries and expresses a preference for consoli- 
dated statements as “the best mtans of showing the financial position and 
results of the group as a whole.”” Consequently, it thinks the submission of 
information as to the consolidated position and results in this form should be 
made obligatory where practicable. 

Arguments frequently advanced against insistence on consolidated state- 
ments are: 

1. That they do not reflect the true legal position, because the holding 

company and each of the subsidiaries is a separate legal entity ; 

2. That cases arise where consolidation of accounts in whole or in part 

may be impracticable or misleading ; 

3. That accounts of companies which are members of the same group are 

not necessarily made up to the same date and that, indeed, it may be 
inconvenient to do so. 





The committee has taken a realistic rather than a legalistic view and has 
evidently not been impressed by the “separate legal entity’’ argument. 

It recognises that consolidation may be misleading in such instances as the 
insolvency of a subsidiary company (the holding company being under no 
liability to meet its debts), or the “freezing” of assets of a subsidiary domiciled 
in a foreign country. So far as diversity of balancing dates is concerned, it 
thinks that this may be an obstacle to consolidated accounts but that “in many 
cases na adequate reasons exist for the wide divergence which eften occurs 
and ....the accounts of many subsidiaries . . . . could, without inconvenience, 
be made up to the dates of the holding companies’ accounts or to dates nearer 
thereto than has been the practice or practicable in the past or the dates of 
the holding companies’ accounts might be brought closer to those of their 
subsidiary companies.” 

Where it is not practicable to make up the accounts to the same date, “the 
best solution is to limit the consolidation to accounts which, after the necessary 
adjustments, can be consolidated without giving a misleading result.” 

To meet the exceptional cases in which consolidation would be impracticable 
or misleading the committee suggests two exceptions to the general rule that 
consolidated statements shall be issued— 


1. If the directors are of opinion that it is impracticable or misleading to 
include in the consolidated accounts the relative information contained 
in the accounts of any subsidiary company, they shall exclude such 
information and if, in order to present a true and fair view, the directors 
consider that the consolidated accounts require adjustment, they should 
make such adjustments as appear to them to be appropriate. 


bo 


The Board of Trade may, on the application or with the consent of 
a company, alter the requirements as to consolidated statements, as 
respects that company, for the purpose of adapting them to the circum- 
stances of that company. 
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Subject to these two exceptions—and also to a proviso that the Board of 
Trade shall have power to exempt banking, discount or assurance companies 
from the requirements as to consolidation—the detailed recommendations of 
the committee are as under: 


“A holding company shall annex to its annual accounts a consolidated balance sheet 
and a consolidated profit and loss, or income and expenditure, account, which shall 
be drawn up as far as practicable in a manner similar to that prescribed in the 
provisions of the new Act relating to the accounts of companies. The consolidated 
balance sheet shall combine the information contained in the balance sheet of the 
holding company with the information contained in the balance sheets of the subsidiary 
companies after eliminating inter-company shareholdings and indebtedness and shall 
show the aggregate interest, if any, in the share capital and reserves (including profit 
and loss, or income and expenditure, account balances) of subsidiary companies of 
shareholders other than companies the accounts of which are consolidated. The 
consolidated profit and loss, or income and expenditure, account shall combine the 
information contained in the profit and loss, or income and expenditure, account of 
the holding company with the information contained in the profit and loss, or income 
and expenditure, accounts of the subsidiary companies after eliminating inter-company 
transactions and dividends and shall show the extent of the profit or loss, or net 
income or net expenditure, if any, attributable to shareholders in subsidiary companies 
(other than companies the accounts of which are consolidated) and the balance of 
the consolidated profit or loss, or net income or net expenditure, attributable to the 
interests of the holding company.” 

“The directors shall annex to the consolidated balance sheet (or, except as regards 
(a) below, to the balance sheet of a holding company which does not annex to its 
accounts a consolidated balance sheet and a consolidated profit and loss, or income 
and expenditure, account) a statement— 


(a) giving the reasons why they consider it is not practicable, in the case of any 
subsidiary company whose balance sheet is not made up as at the date at which 
the balance sheet of the holding company is made up, for the balance sheet of 
such subsidiary company to be made up as at that date; 
giving the reasons why in their opinion it is impracticable or would be 
misleading to include in consolidated aecounts the relative information con- 
tained in the accounts of any subsidiary company ; 
showing in respect of subsidiary companies whose accounts are not included 
in consolidated accounts, the net aggregate amount attributable to the interests 
of the holding company so far as not dealt with either in consolidated 
accounts or in the accounts of a holding company which does not annex 
consolidated accounts to its annual accounts— 

(i) of the profit or loss, or the net income or net expenditure, for the period 
or periods covered by the profit and loss, or income and expenditure, 
accounts of such subsidiary companies made up to dates within the period 
covered by the profit and loss, or income and expenditure, account of the 
holding company, and 
as far as practicable, the aggregate profit, or net income, including 
reserves, other than capital reserves, or loss, or net expenditure since 
acquisition of such interests by the holding company and its subsidiary 
companies; and 

(d) giving particulars of any qualifications in the auditors’ reports upon the 
accounts of subsidiary companies where such accounts are not included in 
consolidated accounts. 

If for any reason the directors are unable to obtain any such particulars as are 
required under (c) and (d) they shall so report in the statement. For the purpose 
x to of the Act the expression ‘qualification’ shall be held to include, in addition to any 
ined qualification of the nature defined in section 126 (2)* of the present Act, any note 
upon the balance sheet and profit and loss account of any company, the omission of 
which would have necessitated a qualification in an auditors’ report.” 
tors “In the case of a holding company which does not annex consolidated accounts to 
ould its annual accounts, (the auditors’ report shall state) whether in their opinion the 
reasons given by the directors for not presenting consolidated accounts are satis- 
factory and whether the particulars given in respect of the profits or losses, or net 
t of income or net expenditure, and the qualifications in the auditors’ reports upon the 


such 


as *Le., where the auditors’ report does not state without qualification that the auditors have 
are obtained all the information and explanations they have required and that the balance sheet is 
um Properly drawn up so as to exhibit a true and correct view of the state of the company’s 
affairs accerding to the best of their information and the explanations given to them and as 

shown by the books of the company. 
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accounts of subsidiary companies have been properly compiled from the ‘information 
contained in such accounts and the auditors’ reports thereon.” 

“The consolidated balance sheet shall show the information regarding subsidiary 
companies whose accounts are excluded from consolidation, which is required under 

































































the Act to be included in the balance sheet of every company, and the consolidated [J cov 
profit and loss, or income and expenditure, account shall show the income from, or (se 
provisions made for losses of, subsidiary companies whose accounts are excluded ff i, 
from consolidation, poi 

(i) in respect of the period or periods covered by their profit and loss, or income ub 
and expenditure, accounts made up to a date within the period covered by the 5 
profit and loss, or income and expenditure, account of the holding company; § con 
and ther 

(ii) in respect of other periods.” exis 

“The consolidated accounts shall be signed on behalf of the Board, if there is only 1 
one director, by that director, or otherwise by the two directors who sign the 
accounts of the holding company, and the statement annexed to the consolidated y. 
accounts or to the accounts of the holding company shall be deemed to be part of ¢. 
the annual accounts.” ; ' 

“In the case of a holding company the auditors shall examine the consolidated 
balance sheet and the consolidated profit and loss, or income and expenditure, 
account, and any statements required to be annexed to them, and shall make a report 
on them to the members of the holding company, and the report shall state whether. 
in the opinion of the auditors, 

(a) the consolidated balance sheet and the consolidated profit and loss, of income 

and expenditure, account are properly drawn up in accordance with the pro- 
visions of the new Act from the balance sheets and profit and loss, or income 
and expenditure, accounts of the holding company and of the subsidiary 
companies, the accounts of which have been consolidated, after giving effect 
to any adjustments made by the directors; 

(b) the adjustments, if any, made by the directors are appropriate, or any other 
adjustments are required, according to the best of their information and the 
explanations given to them by the directors of the holding company ; 

(c) the reasons given by the directors in the statement annexed to the consolidated 
balance sheet (for exclusion from consoljdation or making up of accounts to 
a uniform date) are satisfactory; and 

(d) the particulars given in respect of the profits or losses, or net income or net 
expenditure, and the qualifications in the auditors’ reports upon the accounts 
of subsidiary companies excluded from consolidation, have been properly 
compiled from the information contained in such accounts and the auditors’ Wi 
reports thereon.” , 

hol 

“The auditors shall also refer in their report to any qualifications upon the Of | 
accounts of the holding and subsidiary companies which have been consolidated, be 
provided that it shall not be necessary to refer to any qualification which, whilst An 
applicable to the accounts of a subsidiary company as a separate company, is not of 
material in relation to the consolidated accounts.” r er 

“A subsidiary company shall disclose in its balance sheets—-— ra 

° ° ° . N) ( 

(a) the total amount which it owes to the holding company and to companies 
which are subsidiaries of such holding company, and one 1 

(b) the total amount which is owing to it from such companies. the cc 

“ ° oe s . . anew 
Provided that where a company is a subsidiary company in relation to two companies 
of which neither is a subsidiary in relation to the other, there shall be shown— , 

(a) the amount which it owes to each of such two holding companies, including whe 
the subsidiaries of each such holding company; and aa 

: ‘ ; ' — , ii 

(b) the amount owing to it from each of such two holding companies, including acqt 
the subsidiaries of each such holding company.” prot 

On the question of definition of “holding company” and “subsidiary _ 
company,” the committee thinks that the existing provision is unsatisfactory. or t 
Section 127 of the English Act, 107 of the New South Wales Act, 137 of shar 
the Queensland Act, and 137 of the South Australian Act, which are in by a 

~ suc 

° ° * 3: ° Cc 
identical terms, make the test of a subsidiary company (a) the holding by a 7 

holding company of more than 50 per cent. of the issued share capital or such s “ 

nda 








number of shares as to entitle the holding company to more than 50 per cent. 
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of the voting power, or (b) the holding company having power directly or 
indirectly to appoint the majority of directors. 

There has been some doubt whether these definitions are wide enough to 
cover sub-subsidiary companies—a doubt removed in the Victorian Act 
(section 126) by the inclusion of words which are not in the English Act or 
that of other Australian States. The committee thinks that, apart from this 
point, the existing definition is open to objection in that it would include as 
subsidiaries companies which are not under the holding company’s de facto 
control or even, in some respects, under its legal control. It recommends, 
therefore, that the existing definition be replaced by one which makes the 
existence of control the determinant. 

The new definition proposed is: 


“A company shall, whether it is a company within the meaning of the Companies 
Act or not, be deemed to be a subsidiary company of another’ company (hereinafter 
called the holding company) if it is either— 

(a) a company in respect of which the holding company possesses power to 
appoint or remove or procure the appointment or removal of a majority of 
the directors either directly through the beneficial ownership of the whole or 
any part of its share capital or indirectly through the beneficial ownership of 
the whole or any part of the share capital of any other company or companies 
or through a combination of these means, including power liable to suspension 
in the event of default in the payment of dividends to persons other than the 
holding company and its subsidiary companies, but not including power arising 
by virtue only, of the provisions of a debenture trust deed or by virtue of 
shares issued for the purpose in pursuance of those provisions; or 
a company in respect of which the holding company possesses power to 
appoint or remove or procure the appointment or removal of a majority of 
the directors of another company by some other means than as stated in (a) 
above and is directly or indirectly the beneficial owner of any part of the 
share capital of such other company; or 

(c) a company in which more than one-half of the equity share capital is owned 
beneficially by the holding company and its subsidiary companies. 

For the purpose of this provision ‘equity share capital’ means that part of 
the share capital which confers a right either to the whole or part» of- any 
residue of any profits or to the whole or part of any residue of any assets 
remaining for distribution after satisfying the claims of any other share- 
holders whose right to participate therein is limited. 
Where a company, the ordinary business of which includes the lending of money, 
holds shares in another company as security only, no account shall, for the purpose 
of determining under this section whether that other company is a subsidiary company, 
be taken of the shares so held.” 


An interesting problem arises when a holding company acquires control 
of an existing company which has already accumulated profits or losses. 
Clearly the holding company’s share in such pre-acquisition profits or losses 
should, for accounting purposes, be treated as being of a capital nature, but 
me fears that the necessity so to do is sometimes overlooked. At all events 
the committee has thought the matter of sufficient importance as to warrant 
anew section on the fellowing lines: 


“If a company becomes a subsidiary company in relation to another company or, 
where that relationship already exists, further shares in the first company ‘are 
acquired by the second company, the proportion of the profits or losses of the sub- 
sidiary company attributable to the shares so acquired at the respective dates of 
acquisition shall not be brought into the accounts of the second company as revenue 
profits or losses. Where an acquisition of shares takes place at a date other than a 
date at which the accounts of the subsidiary company are made up and it is 
impracticable to ascertain or to estimate with reasonable accuracy the profit or loss 
or the subsidiary from the date of its last accounts to the date of acquisition of the 
shares, the profit or loss for that period shall be deemed to be the amount arrived at 
by apportioning, on a time basis, the profit or loss for the period covered by the next 
succeeding accounts of the subsidiary company.” 


The next article in this series will deal with the committee’s recom- 
mendations regarding financial relations between companies and directors. 





THE AUSTRALIAN ACCOUNTANT 
Notes On Contract Law 


By H. JACKSON, A.I.C.A. 


Most business transactions are carried out by means of some kind of a 
contract, either written, verbal or implied. The law relating to contract is 
for the most part derived from Common Law, modified by equity and statute, 
Some types of contracts are governed by a particular statute, such as a contract 
to take and pay for shares in a company, a contract of partnership and agency, 
etc. The Common Law on contracts, generally, was fixed at a time when little 
attention and legislature was given to trading. Gradually the customs and 
practices of merchants became the basis of conduct in business contracts. A 
lot of the statutory commercial law existing to-day igs based on the customs 
of merchants, with the decisions given in the various Hoe cases altering and 
amplifying it. Any radical change in law is not now brought about by 
prevailing custom, but by an act of Parliament—such an act over-riding all 
else. It is still possible for a party to a contract to prove a recognised custom 
in support of his case. If there is no statute governing a dispute, the court 
may recognise any existing custom common to merchants relating to the matter 
under consideration. 

Ordinary commercial contracts are mostly concerned with “movable goods” 
and property, of which there are two classes—(1) Choses in Possession and 
(2) Choses in Action. The former hag actual physical existence, such.as a 
parcel of merchandise or a bag of cotton, etc., whilst the latter is limited to 
rights and actions enforceable at law, such as debts, copyright, etc. 

There are two main elements in a contract, an agreement and obligation on 
the part of two or more persons. It must be intended to affect the position 
of the parties, and there must be some monetary value attached. Thus a mere 
agreement between two persons is not a contract, e.g., an agreement to takea 
journey together. A contract can be defined as “an agreement enforceable at 
law, under which rights and obligations are acquired by the parties thereto.” 

Unless a contract contains certain necessary elements of validity it will fal 
into one of three classes: 

(1) Unenforceable; that is to say, valid but not provable in court. Eg, 

the lack of necessary evidence in writing. 

Voidable ; that is, it can be affirmed or repudiated by one of the parties 
E.g., material misrepresentation may allow the injured party to avoid 
the contract. 

Void; that is, an agreement lacking all legal effect, and it is void 
ab initio. E.g., a genuine mistake as to the nature of the contract 


dS 
This would be decided by the court. 


Under English law a valid enforceable contract can be classified under ont 
of the following: 

(1) Contract of Record, such as a judgment entered in the records, and is 
the final decision in a legal action between the parties. It is binding’ on both 
parties, and all previous rights and obligations are merged in the judgment. 


(2) Simple Contract, one which is not under seal, or by way of judgment 
They may or may not be required to be in writing, whilst others may requitt 
some written memorandum of their existence to be enforceable. An example 
of one required to be in writing is a Bill of Exchange. 

(3) Contract under Seal, called a specialty contract or deed. It mus 
comply to the essentials of a deed—written on parchment or paper, signet 
sealed and delivered. Delivery may be.actual or constructive, and the contrat 
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takes effect from the date of delivery. Also, it may be delivered on the 
understanding that it does not take effect until a specified condition has been 
fulfilled. During this interim it is called an “escrow.” A contract under 
seal requires no consideration to support it, and it supersedes any simple 
contract on the same subject and terms. Statements contained in the deed 
cannot be altered or explained by new evidence, unless there is some 
ambiguity. Deeds are necessary in certain cases, e.g., Gratuitous Promise, 
Transfer of a British Ship, Grant of Power of Attorney, and certain Leases 
of Land. 

For any contract to be valid there must be all of the following: 

(1) Offer and acceptance. 

(2) Form, and consideration reductble to monetary value. 

(3) Legality of object and possibility of performance. 

(4) Legal capacity of the parties to contract. 

(5) Genuineness of consent with the absence of mistake, fraud or duress. 

The above will be considered in detail. 


Offer and acceptance: It is obvious that there must be at least two persons 
to complete a contract, and they must have the same object in view. The 
simplest form of offer and acceptance is where A offers goods to B for £100, 
and 13 agrees to take them. Here we have a definite offer to a definite person, 
and an unqualified acceptance. An offer can be made by an act, such as 
displaying goods for sale in a shop window at a marked price. A good 
contract is made when a person enters the shop to purchase. Another 
example is a tramway company offering to convey people to a certain 
destination at a stated price. The passenger accepts the offer as soon as he 
boards the vehicle, and a contract is made. The offer must be quite definite 
and must not be confused with an invitation to offer, such as calling for 
tenders to perform certain work. Here the tender is the actual offer, and 
until it is accepted no contract is made. The terms of the offer must be 
certain or capable of being made certain. If there is any ambiguity the court 
cannot be expected to enforce the contract. In one case, vague terms stated 
that “the purchase price is to be on hire-purchase terms, spread over two 
years,” and the court ruled that a contract had not been made. However, any 
ambiguity as to the price of services rendered may result in the decision to 
pay what a reasonable person would deem proper. 

An offer must be made to a definite individual or to the public in general. 
In the latter case no contract is made until the offer is taken up by someone, 
who must have known of the offer and acted on it. Any person who fulfils 
published conditions of an offer by accident, without specific knowledge of 
the offer, cannot claim that a contract is made. The case of Carlill v. Carbolic 
Smoke Ball Company (1893) was the result of an advertisement offering the 
payment of £100 to any person who contracted influenza after using a 
specified remedy for a certain period. It was held that the plaintiff completed 
the contract by complying with the conditions set out in the advertisement, 
and was entitled to the payment of £100. 

The acceptance of an offer must be made within the time stipulated, or if 
hone is stipulated, within a reasonable time. What is a reasonable time will 
depend upon the nature and circumstances of each case. 

The offer can be accepted only by the person to whom it is made. If 
A offers goods to B, then C cannot accept, as this would be a new offer on 
C’s part. ‘The acceptance must be communicated t@ the person making the 
offer, either by words or*conduct, according to the nature of the case. Written 
acceptance will be necessary if stipulated in the offer. 

The contract is complete as soon as acceptance is given, and it cannot be 





; 
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revoked by either party. If the offer was made by post, acceptance is made 
when the letter of acceptance is posted, provided the letter was correctly 
addressed. This applies only if the post is the natural means of communic- 
tion, having regard to the circumstances of each case. If the offeror states 
that acceptance must be made in a certain manner, such as by telegram, then 
to complete a contract the acceptor must comply with the stipulation. In one 
case involving the issue of shares, the acceptor withdrew his application for 
shares by posting a letter to that effect. The time of posting was earlier 
than the time of posting of the letter of allotment by the company. It was 
held that no contract was made. 

When one party makes an offer it is considered to remain open for a 
reasonable time, depending on the circumstances of each case, or until it is 
withdrawn, which can be done any time before acceptance, provided there is 
no consideration for keeping the offer open. Withdrawal of the offer must 
be communicated to the offeree in some manner, and it must reach him before 
acceptance. 

An offer will lapse if either party dies before completion of the contract, or 
if it is not accepted within the prescribed time, or if it is rejected or accepted 
with an alteration of conditions. 

Form and consideration. With the growth of modern practice, the form of 
any particular contract has lost a lot of the importance attached to it in 
ancient times. Any contract which satisfies certain conditions may be sued 
upon, irrespective of what form or wording it takes. The most important 
contract to comply with a special form is a contract under deed. Gradually, 
a simple contract for ordinary commercial transactions became to be recognised 
by the courts. Now any contract under seal is enough in itself to give rise 
to an action, whereas an ordinary contract requires consideration to support it. 

Some contracts must be under seal, some must be in writing, and others 
must be supported by some memorandum in writing. The memorandum does 
not form part of the contract, nor does it alter in any way its terms ot 
conditions—it is merely a supporting proof that the contract is in existence. 
The most important contracts requiring some evidence in writing are: 

An agreement in consideration of marriage. 

Contracts for the sale of land or any interest therein. 

Any agreement not to be performed for a year or more from the date of 
its completion. 

Any promise to pay for the debt, default or liability of another. 

Any agreement for the sale of goods to the value of £10 or upwards. 
Any agreement by an executor or administrator to pay any of the 
liabilities of an estate out of his own moneys. 

The memorandum in writing need not be in any particular form, and it need 
not be in existence at the time the contract was made. It must, however, be 
in existence before any action can be brought upon the contract itself. Several 
documents, such as letters, may comprise the memorandum. In the case of 
Pearce v. Gardner (1897) the name of one party to the contract was settled 
by the court allowing the production of an envelope addressed to that party. 
Generally speaking the policy of the courts would be to uphold an agreement 
if some evidence is forthcoming to prove the contract and parties thereto. 
Although the court will decide in each particular case, the memorandum in 
writing should contain the following: 

1. The names of the parties to the contract as a sufficient identification of 

them. 

The subject of the contract. 
The price or consideration. 
Any vital terms or conditions. 
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Unless a contract is under seal there must be some consideration of value, 
but not necessarily adequate to the transaction. Valuable consideration has 
been defined as “some right, interest, profit or benefit accruing to one party, 
or some forbearance, detriment, loss or responsibility given, suffered or under- 
taken by the other.” 

The promise to settle a debt already due is not a legal consideration. The 
consideration must be of a stated value, and not something vague or indefinite, 
and it must be lawful. 


Legality of object and possibility of performance: It is of course obvious 
that any contract or agreement the subject matter of which is contrary to the 
law is devoid of all legality, and cannot be enforced by either party. A 
contract can be rendered void by statute; e.g., contracts of wager. 

A contract may be declared void by the court if it is against public policy, 
a term not easy to define, but meaning any contract the execution of which 
would be opposed to the public interest generally. It is not likely that the 
court would interfere to any great extent on this ground. 

Any contract tending to abuse legal process is illegal; e.g., a stranger to a 
suit receiving some of the proceeds of litigation in return for assistance given. 
Trading agreements with aliens who are subjects of a country at war with 
our own are invalid, unless permission to trade with the enemy has been 
obtained. Any contract entered into before the outbreak of hostilities is 
simply suspended during the war. 

Although not invalid in itself, a contract in restraint of trade may be 
declared so if the restraint imposed is harsh and severe. The purchaser of a 
business, for example, will usually insert a clause restraining the seller from 
engaging in the same business, in the same area, for a certain time. This is 
a safeguard to protect the business and goodwill; and partial restraint with a 
limit of time and area is allowable. It is for the court to decide in each case 
what is a fair and reasonable restraint of trade. 

Performance must be possible when the contract is made; if not the contract 
is void. There is absolute impossibility, which means something that cannot 
be done under any circumstances, legal impossibility meaning that the pro- 
posed act is forbidden by the law; and actual impossibility, which means that 
the subject matter of the contract was non-existent at the time the contract 
was completed, without the knowledge of the parties. E.g., a contract 
involving a cargo of goods destroyed by shipwreck would be void. 

Legal capacity of parties to contract: Mercantile contracts are governed by 
the law of the country where the contract is made, and contracts involving 
immovable property are governed by the law of the country where the 
property is situated. Subject to certain restrictions, any person is free to 
enter into any contract. 


Aliens. Except that -he cannot contract for a share in a British ship, an 
alien has full contractual capacity in times of peace. Foreign states, sovereigns 
and their ambassadors can enter into any contract, but unless they submit 
voluntarily they are not under the jurisdiction of the courts. 


Married women. A married woman’s property is now her separate estate, 
and she can dispose of it without any restriction. She can sue, and be sued, 
and is subject to the general law of bankruptcy. A married woman living 
with her husband can bind him for the supply of necessities for herself and 
the household. 


Infants. The aim of the law is to protect the interests of infants in com- 
mercial transactions. Contracts made with an infant may fall into one of 
three classes : 
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. Valid contracts. 

2. Voidable at the option of the infant, unless ratified by the infant when 

he attains hia majority. 

3. Valid unless repudiated. 

In the first class, any contract for the supply of necessities is valid. What 
are necessities depends upon the circumstances of each case and the social 
position of the infant. Any contract for service or apprenticeship which is 
clearly for the infant’s benefit is valid. A deed of apprenticeship may stil] 
be enforced, even if it contains any harsh terms, as the contract on the whole 
may be to the infant’s advantage. 

In the second class are contracts to purchase goods other than necessities, 
or any contract to perform a specific act. The infant must ratify these within 
a reasonable time of atttaining his majority, and what is a reasonable time 
will depend upon the circumstances of each case. An infant cannot ratify 
any contract for the repayment of money lent during infancy. 

In class three are all contracts under which an infant has derived some 
benefit, and involving continuous rights and liabilities. For example, shares 
in a company, where an infant must pay all calls accrued during infancy, 
unless he repudiates the contract within a reasonable time of attaining his 
majority. 

Companies. The capacity of a company to contract depends mainly on its 
charter or Memorandum of Association. Any contract outside the objects and 
powers of a company is considered to be ultra vires, and is void. Ii the 
agreement is such that if made by a private individual it would be required 
to be under seal, then the company must execute the contract under its 
common seal; if writing in the case of a private individual would suffice, 
then a written contract will bind the company. 


Persons of unsound mind. The contract is voidable, but the estate is liable 
for necessities. It must be proved that the insanity was known to the other 
party. In any temporary period of sanity full contractual powers can be 
exercised, and during such a period a contract entered into whilst of unsound 
mind can be ratified. 


Bankrupts. An undischarged bankrupt cannot obtain credit to the value of 
£10 or upwards without disclosing his position. On bankruptcy, the rights 
and liabilities under a contract devolve upon the trustee. 

Genuine consent. Absence of mistake, fraud or duress. A contract appear- 
ing on the face of it to be perfectly valid may be set aside owing to the lack 
of genuine consent, or the existence of mistake or fraud. The mistake must 
go to the bottom of the agreement, and definitely alter the whole conception 
of the parties’ intentions. No one can claim a mistake because things turned 
out differently from what was expected as a result of the contract. Genuine 
mistakes as to the nature of the contract, the identity of any party, the 
existence and identity of the subject matter, may result in the contract being 
declared void. The facts of each individual case must be considered. The 
court may allow a mistake in a written contract to be altered, if all parties 
agree that the contract, as written, incorrectly records their intentions. 

Mistake must not be confused with innocent misrepresentation, which is 2 
wrong statement of facts, or a non-disclosure of facts made without intent to 
defraud. The person who is a victim of the misrepresentation has the right 
to avoid the contract—if the misrepresentation was the factor which induced 
the party to enter into the agreement. \ The injured party cannot wait to see 
how things turn out before seeking relief; he must act within a reasonable 
time. 

Fraud is a false representation of fact made recklessly, with full knowledge 
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of its untruth, or made with a complete disregard as to whether it is true or 
not. The fraudulent statement must be made by one of the parties; it must 
be a mis-statement of fact, and it must have been the inducement for the 
contract to be signed. It must actually deceive the injured party, and cause 
that party some damage, and it must be made with the intention that it be 
acted upon. 

The victim of fraud has the following rights: 

1. He may retain any benefits he has acquired under the contract, and may 

bring an action for damages. 

2. He may resist any action for specific performance. 

3. He may have the contract set aside. 

Any contract which a party was induced to sign by the exercise of undue 
influence or duress is voidable at the option of the injured party. Undue 
influence is the unfair exercise of any power arising from the condition or 
relationship of the contracting parties; and duress is an actual or threatened 
violence, or any actual or threatened act restricting the other party’s liberty. 
Duress must relate to the party himself, or his wife and family, and it does 
not include any impersonal threat such as damage to property. 

Rights and obligations under a contract: Every contract gives each party 
certain specified rights and obligations. They are restricted to the actual 
parties to the contract. No liability can be imposed upon any third party; 
nor can a third party demand the performance of a contract, even if 
indirectly it is for his benefit. A stranger to the contract cannot interfere 
with the rights and obligations acquired by each party, without some legal 
justification. 

The position of each party should be set out in the deed or written document 
comprising the contract, and if the contract is a verbal one the intention of 
the parties, in the event of a dispute, must be determined from the circum- 
stances of the particular case. When it is necessary to give effect to the terms 
of an oral or written contract, the following general rules would apply: 

1. The entire text and wording must be considered as a — and words 

must be construed in their ordinary everyday use. 

2. The ruling must be liberal, atl made in a reasonable manner, and it 

must be consistent with the validity of the contract. 

The idea behind the law is to make a contract effective whenever possible 
todo so. The existence of commercial customs and usages may be proved to 
support the terms of the contract, unless expressly excluded. 


Assignment 


Generally speaking, the assignment of liabilities under a contract is invalid 
without the consent of the party to whom performance is due. This is 
known as “novation,” and it is really the substitution of a fresh agreement 
with the new party in place of the old. If Jones agrees to do certain work 
for Brown he cannot escape liability by assigning the work to Smith. He may 
arrange for Smith to do the work (unless there is an express or implied 
agreement for Jones personally to carry it out), but this does not give Smith 
the right to sue Brown. 

The consideration must be executed, that is, the contract wholly performed 
on the part of the assignor, before assignment; there must be some con- 
sideration for the assignment, and notice must be given to the party liable. 

Every assignment is “subject to the equities,” i.e., the assignee can take 
only what was originally due to the assignor. For example, if money due 
under a debt is assigned, and there existed a counter-claim to be set off, the 
assignee must allow such claim. A “chose in action” can be assigned only if 
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the assignment is absolute, and not by way of change only ; and the assignment 










































must be in writing, signed by the assignor, and express notice given to the , 
party liable. The assignment is taken subject to the equities. In an assign- 
ment of negotiable instruments the transferee does not always take subject to 
the equities. Provided the transferee has no notice of any defect in the title / 
of the transferror, he will acquire a perfect title, if the instrument is complete Z 
and regular, and consideration has been given. ‘i 
An assignment may operate by process of law: ‘ 
(1) On death, the property of the deceased, his rights and liabilities under p 
a contract passes to the executor or administrator, except a contract requiring 
the personal skill and knowledge of the deceased. . ai 
(2) The Trustee in Bankruptcy is entitled to the benefit of, and is liable for, b 
the bankrupt’s contracts. He may, of course, disclaim any onerous contract. § jz 
e — 01 
Discharge of a Contract st 
The next thing to be considéred is the discharge of a contract by perform- 
ance or otherwise. When discharge has been completed all rights and liabilities J pl 
under the contract are extinguished. A contract may be discharged in one of J “ 
the following ways: pe 
(1) Agreement. (2) Performance. (3) Breach. (4) Merger and 
Estoppel. (5) Impossibility. (6) Lapse of time. a 
Agreement: This can be by waiver or rescission, or under the terms of the J 
contract itself, or a new agreement substituted for the original. da 
Waiver or rescission means that all the parties agree, that the contract shall 
be no longer binding on them. Where the contract is executary (1.e., some- § m 
thing remains to be done by both sides) an ordinary agreement is sufficient J co 
to terminate it; if it is executed the waiver should be under seal. an 
A substitute agreement on the same contract discharges the original one, the 
provided there is consideration. This is known as “accord and satisfaction.” J act 
Where a contract is discharged under its own terms, it must be on the § bu 
occurrence of an event, which, stipulated in the conditions of the agreement, 
shall cause the rights and liabilities to be extinguished. the 
Performance: Discharge by performance occurs where each party has §@ ma 
carried out his part of the bargain, and the fulfilment of all the terms in every J the 
respect. Where payment of money is involved it must be in legal tender. § of 
A bill or a cheque may be given if such was the intention of the parties. 
Generally, it is understood that a cheque or bill is given conditionally, and 
the contract is not discharged until it has been honoured. If a creditor refuses , 
legal tender and requests a cheque in payment unconditionally, then the con- ‘ 
tract is discharged. A debt is not discharged_by payment of a smaller sum, 
unless there is new consideration. P 
A contract may be discharged by attempted performance, known as tender, 
but a tender of money does not release the debtor fom his obligation to pay 4 
the full amount if the tender is refused.. A good tender means the full amount 
must be produced and offered unconditionally to the creditor or his authorised 
agent. The rules of appropriation of payments apply when more than one 1 
debt is owing. They are: ‘i 
in : er . : twe; 
1. The money can be placed to the satisfaction of whichever debt the A 
debtor desires, provided he exercises his option at the time of payment. aes 
{ 2. If the debtor does not exercise his option, the creditor is at liberty to® ;. ® 
place the money to the credit of any debt he pleases. maj 
3. If there is a general running account between them, it is presumed that v 
the money goes to pay the various debts in order of date. line 






Breach: lf, before the time fixed for performance of a contract, one party 
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definitely states that he will not carry out his part, there is a total breach of 
contract, and the injured party may commence action at once. A contract is 
discharged by failure of one party to carry out its terms at the time stated for 
performance, or by his failure to fulfil a vital condition. It must be noted 
that failure to carry out a non-vital term or warranty does not discharge a 
contract. Breach of a condition entitles the injured party to regard the 
contract as at an end, and to sue for damages. Breach of a warranty entitles 
the injured party to sue for damages, but he must continue to carry out his 
part of the contract. 

Damages recoverable are those, fairly and reasonably assessed, as arising 
actually from the default of the other party, and such as could be supposed to 
be in mind at the signing of the contract. Besides an action for damages, the 
injured party may have other remedies in the form of specific performance 
or an injunction, but these two would be granted only in exceptional circum- 
stances. 

Where a person partly performs a contract, and is prevented from com- 
pleting it by default of the other party, he may have a right of action on 
“Quantum Meruit’—that is, a right ta recover the value of his part of the 
performance. 

The parties in making a contract may state a sum as liquidated damages or 
a penalty, in anticipation of any breach. If liquidated damages, it is the exact 
amount to be forfeited by the defaulting party; but if a penalty, only the 
damages actually suffered are recoverable. 


Merger and Estoppel: A contract may be discharged by merger, which 
means that the contract is superseded by one of a higher order. A simple 
contract merges in a contract under seal relating tq the same subject matter 
and under similar terms. <Any right of action under a contract merges in 
the judgment by the court; and the injured party cannot commence another 
action for the same cause. One simple contract cannot supersede another, 
but the two should be read together. 


Impossibility: Sometimes, owing to circumstances beyond the control of 
the parties, a contract cannot be carried out. In the following cases a contract 
may be discharged on the grounds of impossibility of performance. It is for 
the court to decide in each case, with regard to the circumstances and terms 
of the contract : 


1. Where the subject matter, or something essential to the contract, is 
destroyed. 
Where a change in the law of the country renders performance of the 
contract illegal. 
Where circumstances will not allow the contract to be performed within 
the time stipulated. A mere temporary delay will not discharge the 
contract on this ground. 
Where death prevents a contract of personal services front being carried 
out. 

Lapse of time: Under a simple contract, right of action ceases after a 
period of six years from the date when right of action arose. The period is 
twenty years for a contract under seal. 

An acknowledgement in writing or part payment renews the period, which 
recommences from the date of acknowledgement or payment. If the party 
is an infant, the time begins to run from the date on which he attains his 
majority. 

Where one party fraudulently prevents the other from discovering that he 
has a right of action, the period will commence from the time the fraud is 
discovered. 
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Bsc: ia Group Certificates 
» JOAN TOMKINSON, A.L.C.A., A.A.LS., A.C.A.A. 


It was recently the duty of Group Officers to return to the Taxation 
Department the Group Certificates issued at June 30, 1945, which still 
remained unclaimed. The date fixed by the regulations for their return was 
October 31, 1945. 

These unclaimed certificates represent tax deducted from the wages of 
employees who had left without claiming a certificate and who could not be 
traced later through the post. In many cases, therefore, no credit will be 
taken by the employee for these deductions and the money will be added to 
Consolidated Revenue funds. 

In the ordinary course no one would worry very much about a few extra 
pounds being collected into that fund, but one particular group which came 
to my notice had some unusual statistics. 

Firstly, nearly one hundred and fifty certificates were returned to the 
Taxation Department, comprising an aggregate of nearly two hundred pounds 
in value. The certificate greatest in value was just under £14, more than 
twelve certificates exceeded £5, and the lowest value was 3d. The greater 
proportion of employees were untraceable because the addresses given were 
undoubtedly fictitious—perhaps names, too; some places did not even exist 
and some addresses had been outdated. The house at one address had been 
demolished, according to the Post Office’s explanation for non-delivery of 
the letter, and one of the untraced employees, a chance glance at the newspaper 
revealed, was remanded on a murder charge. 

There was a factor, certainly, which played a major part in rendering these 
particular group certificates unclaimed, and possibly other employers, who 
must rely to some extent on casual labour, have experienced this difficulty too. 

Casual labour whose comings and goings are uncertain make it a difficult 
matter to issue a certificate at the appropriate time, for employment, in effect, 
is terminated at each time of paying-off. But where the aggregate of earnings 
exceeds two pounds in one week, then tax deductions must be made to cover 
the total paid for the week. It would be an unwieldy task to issue these 
employees with a certificate every week. The issuing of certificates, therefore, 
is usually deferred until the employee requests it—a most rare occurrence— 
until it seems certain that the employment has terminated or at the end of 
the tax year, viz., June 30. In some cases the employee will have ceased 
working at this particular place of business many months before that date, 
and perhaps because of his uncertain employment his home life too is 
fluctuating; so by the time the group certificate is issued he will have 
removed from his former address, leaving no record of his intended 
destination. 

But the greatest problem is still the question of the fictitious addresses for 
more than half the envelopes returned through the post in this particular case 
were marked “not known at this address.” Many had been opened and 
endorsed “opened by mistake” before being returned to the employer in a 
separate envelope; reference to records showed that the endorsement could 
have been written by the ex-employee himself. But a Group Officer does not 
purport to be a scrutineer too. 

And then there were the other endorsements such as “No such number,” 
“No such address” and “House demolished,” all of which seemed to indicate 
that at no price would the rightful owners of these certificates claim them. 

The reason behind this unwillingness to accept the certificate and the credit 
of money containgd therein seems to be fear; a new fear, which has sprung 
up while the battle raged for the freedom from fear. 
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For despite all the publicity in the press and the discussions in shops, 
offices and factories, many of the employees still do not understand this new 
tax bogey and therefore are afraid of it. A great number of them are ignorant 
of the meaning of the group certificate and, despite their ability to perform 
standard workmanship, do not understand the instructions written on the 
certificate itself. The language of the direction may be plain and obvious, but 
there is apparently some psychological effect which renders the message elusive 
when the words are read. 

When the formal document arrives by post it is very often regarded as 
something to be paid, and, remembering the deductions already made from 
his wages, the employee thinks it is some unscrupulous scheme to involve 
him in double payment. 

I heard of one employee, a woman, coming in tears to a Group Officer 
because she had no means of paying the £15 mentioned as tax deductions in 
her group certificate. She begged him to accept it in weekly instalments and 
was incredulous when the procedure was explained, which incidentally 
resulted in a refund to her of some of the tax already collected. 

There are still people, too, who would be regarded as well-educated and 
well-informed, ready to argue that the group certificate is a full receipt for 
tax, to be pinned to their assessment and filed carefully away: and others 
who are perfectly convinced that the collection of tax by this instalment 
method replaces all necessity for income tax returns or assessments—the 
group certificate is their discharge. 

This all seems to point to the fact that, despite its operation over a number 
of years, the group taxation scheme is still not understood hy a great many 
people—the very people whom it should benefit. 

There are numerous pamphlets available certainly, and from time to time 
brief explanations are published in the daily papers and further advice may 
be had from Taxation Department officials. But apparently the advice is not 
simply and clearly enough stated. The average person is not attracted to the 
close type and numerous paragraphs of Government printed regulations nor 
to the paraphrasing of the Act in the newspapers. But his eye might be 
caught by a poster at a railway station which showed a picture of a group 
certificate (which comparison would prove to be similar to the one in his 
pocket) captioned by some simple but outstanding remark which would make 
it quite clear to him that his group certificate was of value to him. 

Then again taxation officers specially trained to lecture in plain simple 
terms might make an annual visit to factories and business houses, to local 
centres, perhaps even to picture shows, in the form of a Department of 
Information feature, at the appropriate time of the year in order to explain the 
whole procedure from the lodging of the income tax return, through the 
stages of receiving the assessment, to the actual payment by means of the 
certificate. Pamphlets could even illustrate this in picture-strip form as a 
further reminder, and stress could be laid on the fact that in most cases the 
certificate will cover the amount of tax due or that in some cases—particularly 
where employment is not regular—a refund of tax will be due. 

Imagine the psychological reaction of an average working class audience 
when they saw for themselves that it is possible to obtain a refund of cash 
into the hand over the counter. It would discount in one effort the rumours 
that pass quickly from lip to lip, when some misunderstanding has occurred, 
that the Taxation Department is a merciless grasping pair of jaws whence 
no money returns. 

There does not seem to be sufficient goodwill propaganda to ensure the 
trust and fellowship that should exist between the workers—men and 
women—and the Government of their democratic selection, and its adminis- 
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trative departments. Constant distrust of things not understood prevents that 
co-operation. 

However, when money was needed by the Government for national purposes 
an intensive loan campaign was undertaken which demonstrated in numerous 
simple ways the whole procedure of purchasing war bonds, the receipt of 
interest earned and the final redemption or sale of the investment. This 
propaganda undoubtedly influenced many people to make an investment for 
the first time in their lives. 

Therefore, it seems probable that the public could be similarly educated to 
understand the method by which their income is taxed. The value of a group 
certificate would then be clearly apparent to them. 

It is not supposed for a moment that in these days of devious incomes that 
everyone would wish to seek this mutual understanding with the Taxation 
Department. Indeed, a correct name and/or address on the group certificate 
or any contact with that department would undoubtedly be an embarrassment 
to a great number of people who are already so knowledgeable on the subject 
of taxation that they have found it more profitable to render themselves 
completely unidentifiable with these certificates. 

However, there is still the employee who is genuinely unaware, through 
ignorance or misunderstanding, of the benefit to which he is entitled from 
his group certificate. Ifthe employer is unable to find the owners of these 
unclaimed certificates and thereby restore possession to these people of the 
value contained therein, it is not likely that the Taxation Department will be 
able to trace them either. 

Of course, the onus is on the taxpayer to look after his own affairs and to 
see that he obtains the benefits to which he is entitled, but in the post-war 
era of enlightenment and education it should be one of the new responsibilities 
of the Government to see that every citizen is equipped to do this. 

Until that distrust of community organisation—a fear bred from ignoran@ 
and inadequate instruction—is overcome, it is too much to expect that the 
nation can go forward as one co-ordinated whole to rebuilt the great future 
for which victory gave the promise. 

Great things very often grow from small beginnings; and the education of 
the employee to the benefits now lost in these unclaimed group certificates 
might well be the spring from which a great fountain of national confidence 
could eventually issue. 





Obituary 


We regret to announce the death of Mr. F. W. Spry, of Melbourne, 4 
Fellow of the Victorian Division. Mr. Spry joined the Council of the 
Incorporated Institute of Accountants, Victoria, in 1919 and when.that Insti- 
tute developed into a Commonwealth body in 1923 he was one of the first 
representatives of the Victorian Division on the General Council. In that 
capacity he played a large part in moulding the new organisation. He was 
State President of the Victorian Division for 1924 and 1925, and for many 
years he was a member of the Board of Examiners of the Institute, during 
which he contributed to the development of its educational policy. He was 
associated also with niany other important aspects of Institute work. The 
business community in general and the accountancy profession in particulaf 
have sustained a deep loss as a result of his passing. 
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